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ABATEMENT. 
Pendency of another claim in which 
present claim might be set up as 


counterclaim. 857 
ADMINISTRATIVE LAW. 
British war administration. 631 
Government organization in war time 
and after. 631 
The national war labor board. 39-63 
ADMIRALTY. 


See also Insurance (Marine Insurance); 
International Law; Salvage. 
Jurisdiction: Equitable jurisdiction: 
accounting incidentally involved. 
858 
Jurisdiction affected by action pend- 
ing in foreign country for same 
cause. 9 
Tort on high seas: state court com- 
pelled to adopt admiralty rules 
astodamages. 300,- 309 
Salvage. _ . 453 
Practice: Adoption of admiralty rules 
in action in common-law court. 
300, 309 
Prize seized by: mistake in neutral 
612 
Torts: Admiralty rules of damages 
adopted by common-law court in 
action for tort on high seas. 
$00, 309 
Limitation of liability: negligence of 


tug not imputed to tow. 469|- 


ADOPTION. 
See Parent and Child. 


AGENCY. 

Creation of agency: Agency by 
estoppel. 628 
Impossibility of having an agency 

by necessity. 62 
Nature and incidents of relation: 
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ment to pool commissions void. 


976 
Hired automobile and respondeat 
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superior. 714, 725 


Agent’s liability to third persons: 
Liability on contracts made for 
undisclosed principal. 591, 604 

Promissory notes: note signed by 
agent as agent. 265-266 

Principal’s rights against agent: 
Agent’s interference with pros- 
pective sale by principal. 309 

Recovery for agent’s negligence 
denied where equivalent to an 
indemnity for principal’s own 
tort. 106 

Principal’s liability to third parties 
on contract: Liability of’ cor- 
poration for contract made by 
promoter prior to formation. 110 

Principal’s liability to third per- 
sons in tort: Corporation held 
liable for punitive damages for 
the tort of an agent. III 

Who is liable for negligence of 
driver of hired automobile. 

714, 72 

Principal’s liability for crimes o 
agent: Criminal liability: sale of 
liquor. 115 

Ratification of unauthorized con- 
tracts: Contract made by pro- 
moter for corporation to be 
formed. IIo 

Fallacy of doctrine. 628 

Statute of Frauds: Employment of 
agent to secure mortgagee of land 
held within statute. 73 5 

Undisclosed principal’s rights an 
liabilities with respect to third 
persons: Basis of liability. 628 


AIRPLANES. 
The international flying convention 
and the freedom of the air. 23-38 


ALIENS. 
Denial of right of aliens to maintain 
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Alien enemies: Judgment recovered 
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APPEAL AND ERROR. 
Appellant’s right of dismissal denied 
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of decision for purposes of 
1076 
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dict. 246-248 
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ail board. 977 
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See also Fraudulent Conveyances. 
Federal legislation: A history of 
the Bankruptcy Law. 880 
Bankruptcy Act of 1898 and 


309 
470 
471 
310 
471 
Administration: Specific perform- 
ance by or against a receiver in 
9-81 
Bankrupt, Oo may be: Street 
railway company. 309 
Discharge: Burden of proof in attack- 
ing discharge. 47 
Effect of discharge: on liability for 
fraud arising from sale, the price 
having been proved asa claim. 470 
Failure to obtain discharge in prior 
proceeding as ground for refusal 
of discharge in subsequent vol- 
untary proceedings. 978 
Fraud: voluntary proceedings in- 
stituted immediately prior to So 
expected inheritance. 
Liens, dissolution of: 
right of entry for condition broken 
against trustee. 709, 725 


Preferences: Present and past con- 
sideration, transfer for. 310 
Procedure and practice: Burden of 
proof in attacking discharge. 

470° 

Property passing to trustee: Lease- 
hold interests: landlord’s right of 
entry for breach of condition for 
non-payment of rent. 709, 725 
Proceeds derived from a retroactive 
increase of wages. 310 
Right of action for tort causing 
both personal and property dam- 
ages. 860 
Right to recover securities pledged 
for a usurious loan. 860 
Voluntary proceedings instituted 
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inheritance. 725 
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property in satisfaction of ae 

72 

Interest taken in advance held not 

usury under National aa 
Act. 

Power to acquire and operate : 

street railway. 18, 726 

Rights and liabilities upon «lira 

vires contracts. 718 


BASTARDS. 
Presumption of legitimacy of a child 
born in wedlock. 306, 315 


BILLS AND NOTES. 
See also Conflict of Laws. 
For assignment of see under Choses 


in Action. 
In general: Progress of the law, 
1918-19109. 255-280 

Instruments Law: 

260-261 
258 
9. 266-267 
20. 265 
25. 272-273 
52. 271-274 
55 264 
56. 273-274 
57- 264 
59- 274 
62. 270 
63. 262 
64. 262 
119g. 107 
120. 277 
121. 275-277 
124 268 
268 
186. 107 


Formal requisites: Certainty in 
amount: payable in foreign 
money. 258-259 

Certainty in time: note agers 


“one day after date to paid 
at my death.” 259 
Consideration: what is considera- 
tion. 265 


Fictitious payee: Is agent’s knowl- 
edge that payee is fictitious im- 
puted to drawers so as to make it 
payable to bearer under the Nego- 
tiable Instruments Law. 266-267 


Incomplete instrument. 271 
Negotiability: certificate of deposit. 
257-258 


— chattel note reciting that 
title remains in payee until 
payment. 258 

—— is foreign paper money nego- 
tiable. 259 


note containing statement of 


transaction. 258 
Parties: liability of agent signing 
as such. 265-200 


Checks: Alteration: who stands loss 
where depositor was negligent. 


269 
Check as payment under Statute of 
Frauds. 870 
Drawing check without sufficient 
funds a crime. 279 
Delay in presentment as excusing 
drawer. 107, 278 


Indorsement of check not an assign- 

ment of the original debt. 279 

Statute of Limitations: when it be- 
gins to run in favor of drawer. 

107, 2738 

What act complete payment of 

check received through mail or 


the clearing house. 278-279 
Defenses: Alterations: in general. 
267-269 


—— liability of accommodation 
indorser where note is later 
altered by maker before de- 
livery to payee. 268 

—— liability of depositor to bank 
where alteration was caused by 


depositor’s negligence. 269 
—— right of person making inno- 
cent alteration. 268 


—— what are material. 267-268 
Equitable defenses: lack of consid- 


eration. 265 
Failure of consideration. 272 
Forgery: conversion by forged in- 

dorsee. 269-270 


—— liability of drawee bank to 
true owner after payment to 
forged indorsee. 269-270 

Fraud: is there a general duty of 

care on every one signing a 


negotiable instrument. 269 
—— may drawee set up equity of 
outsider. 256 


May defendant set up equity 
third party. 
Real defenses under the N eR. 
Instruments Law. 264-205 
Surety: agreement to extend time 
reserving rights against sureties. 
277 
—— are the defenses to a surety 
specified in the Negotiable In- 
struments Law exclusive. 277 
Usury and gaming under the Nego- 
tiable Instruments Law. 264-265 
Usury: taking interest in advance 
not usury. 725 
Waiver of defense. 662 
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Law. 270 
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dorser. 262 
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sue thereon. 263-264 
Indorsement of check not an assign- 
ment of the original debt. 279 
Indorsement “ without recourse” as 

a warranty of genuineness. 
262-263 
Right of third party who gave value 
for note to recover from maker 
where payable to one who neither 
indorsed nor paid value. 263-264 
Anomalous indorser. Admission of 
parol evidence under the Negoti- 
able Instruments Law. . 262 
Rights upon payment of the instru- 
ment. 275-276 


Overdue paper: Default in payment’ 


of interest as dishonor. 275 
Set-off against payee as a defense 
for maker at suit of indorsee after 
maturity. 275 
Payment and discharge: Payment 
by indorser: is instrument extin- 
guished. 275-276 
Presentment and notice of dis- 
honor: Notice to an accom- 
modated indorser. 262 
Presentment of check after 10 years’ 
delay excusing drawer. 107 
Purchasers for value without 
notice: Antecedent debt as value. 
272-273 
Burden of proof. 274 
Foreign money: is bona fide pur- 
chaser from thief protected. 259 
Illegality in the original instrument. 
264-265 
Notice: bad faith. 273-274 
—— knowledge of executory con- 
tract between maker and payee 


as notice of possible breach and 
failure of consideration. 

273-274 

Payee as purchaser for value where 

blanks have been filled in without 
his knowledge. 271 

Stolen bonds: acquisition of title 

from thief. 263 

Statutes: Negotiable Instruments 
Law: should courts take judicial 
notice of its passage by other 
states. 255-256 

Negotiable Instruments Law an- 
notated: a review. 
BILLS OF LADING. 

Right of carrier to refuse delivery 
without production of lost bill of 
lading. 606 

BILLS OF PEACE. 
Numerous suits in justices’ court be- 
tween same parties enjoined. 476 
BLASTING. 
For liability for damage caused by 
lasting, see under Explosives. 
BONDS. 

Provision in bonds that holders shall 
share in security of any future 
mortgage on existing property: 
have holders an equitable lien on 
property at issue. 456, 476 

BROKERS. 

Secret agreement to pool commissions 

void as against public policy. 976 
BULK SALES ACTS. 

Application and interpretation of bulk 

sales statutes. 717, 731 
BURDEN OF PROOF. 

Proof of main issue: Quantum of 
proof necessary to overcome pre- 
sumption of legitimacy of oo 
born in wedlock. 306, 3 

Proof of secondary issues: Seli-de- 
fense in homicide case. 609 

Res ipsa loquitur: Application to 
cases of injury from blasting. 
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CARRIERS. 

See also Interstate Commerce; Railroads 
(Regulation of Rates). 

Control and regulation: Power of 
public utilities commission to in- 
crease rates because of advance 
in operating expenses due to rise 
in prices. 107 


Right of public service company to 
alter rates fixed by contract. 

116 

Federal regulation: Good faith in 

receiving a rebate as a defense to 

shipper under the Elkins Act. 

606 

State regulation: Validity of an in- 
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crease in rate allowed without a 
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Duty to transport and deliver: Ap- 
propriation by carrier of coal 
shipped to its own contract with 
shipper. 605 
Refusal to deliver without production 
of lost bill of lading. 606 
Control and regulation: Right of 
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Federal regulation: Good faith in 
receiving a rebate as a defense to 
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State regulation: Validity of an in- 
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Limitation of liability: Effect of 


special contract requiring claims 
to be made within limited time. 


II 

CERTIORARI. 
Citizen’s right to test validity of liquor 
license issued during national 
prohibition by certiorari. 478 
CHAMPERTY AND MAINTE- 

NANCE. 

Effect of dread of maintenance upon 


development of law as to choses 
in action. 


CHATTEL MORTGAGES. 

After-acquired property. 
Subsequent mortgagee of future 
crops preferred over prior vendee. 


479 

Recording and registry: Condi- 
tional sales: do they come within 
chattel mortgage acts. 321 


CHARITIES AND TRUSTS FOR 
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ity of a charitable trust. 

What constitutes charities: Be- 
quest for benefit of deserving 
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Bequests to society to promote 
atheism. 604 
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Creation. and enforcement of 
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allowed. 598, 607 
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CHOSES IN ACTION. 

History of the treatment of choses in 
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Growth of the different varieties of 

choses in action. 999-1015 
The legal incidents of choses in 
action. 1015-1030 

What may be assigned: Claims due 
estate: may administrator assign 
them. | 316 

Manner and effect of assignment: 
Indorsement of check not an 
assignment of the original debt. 

279 

Rights and liabilities of assignee: 
Enforcement in his own name by 
assignee from administrator of 
claim due an estate. 316 

Right to priority over assignor in 
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several notes secured by one 
mortgage. 250-257 
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Waters: Influence of French law upon 
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Personal jurisdiction over absent 
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721, 734 

—— validity of service on agent 
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ing business within state. 
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Validity of action against foreign 
executor. Ig-21I 
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423-425 

Effect of subsequent adjudication 
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previously adjudged insane. 612 
Enforcement of foreign decrees as 
distinguished from foreign judg- 
ments. 423-425 
Enforcement of foreign jaime 


Enforcement of foreign tax judg- 
ment. 840, 870 
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Capacity: Note made by married 
woman invalid where made held 
valid by law of state where pay- 
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CONSIDERATION. 

See also Fraudulent Conveyances; 
Trusts. 

In equity, see under Specific Per- 
formance. 

Adequacy of consideration: In 
equity. 8 34-8 37 


Specialty contracts: Negotiable in- 
struments: whether consideration 
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What constitutes the considera- 
tion: Antecedent debt as con- 
sideration for a negotiable in- 
strument. 265 

Antecedent debt: purchaser for 
value. 272-273 
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for imposing trust. 484 
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See also Aliens; Carriers; Conflict of 
Laws; Initiative and Referendum; 
Interstate Commerce; States ; Taxa- 
tion. 

Nature and development of con- 
stitutional government: State’s 
right to a sovereign existence. 

225-229 

Theory of delegated and reserved 
powers as applied to state govern- 
ments. 403-404 
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tions: Adoption and effect of 
Sixteenth Amendment. 796-708 

Amendments and ordinary legisla- 
lation. 2209-235 
Amending the constitution of the 
United States: A reply to Mr. 
Marbury. 659-666 
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the federal government. 659-666 
Eighteenth Amendment a valid exer- 
cise of amending power. 664-666 
Limitations upon the amending 


power. 223-235 
Matters appropriate for an amend- 
ment. 225-229 
Power of amendment unlimited. 
799-804 
State referendum and federal amend- 
ments. 287, 312 
Validity of amendments not subject 
to judicial review. 661-666 


Construction, operation, and en- 
forcement of constitutions: 
For Sixteenth Amendment, see 
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Constitutionality of the League 


of Nations. 131 
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federal constitution. 287, 312 
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and ideas. 358-375 
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tion of Labor against court de- 
claring statutes 

The treaty-making power under the 
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Validity of ratification of federal 
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Powers of the executive: Relation 
of the executive power to legisla- 
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Powers of the judiciary: Basis of 
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Remittitur by appellate court. 
248-249 

Due process of law: Compensation 
for property taken for defense of 
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727 
Taxability of stock dividends as in- 
come. 885-901 
Taxation to provide bonus for dis- 
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ELECTIONS. 


Ineligibility of candidate receiving 

highest vote. 1060-1061 
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822-823 
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See also Bills of Peace; Conflict of Laws ; 
Constructive Trusts ; Equitable Con- 
version; Equitable Servitudes; In- 
junctions; Reformation of Instru- 
ments; Specific Performance. 

Jurisdiction: Adequacy of legal 
remedy in quasi-contract as 
ground for refusal of equity to 
give relief. 864 

Award of separate damages to each 
of several plaintiffs in’ addition 
to an injunction. 610 

Bill by intended devisee against one 


obtaining devise by fraud or 
threats. 422-423 
Enforcement of decree in foreign 
state. 423-425 


Equitable jurisdiction over — 


Equitable relief against waste. 124 
Injunction against suit in foreign 
jurisdiction after statute of lim- 
itations had run in own state. 
92, 114 
Multiplicity of actions as a ground 
for equitable relief. 476 
Nature of equitable jurisdiction and 
equitable rights. 420-428 
The nature of an equitable we 


Plaintiff’s default or laches. 950-054 
Power of equity to award damages 
where no equitable relief is ~~. 


Protection of rights of personality. 


314 
Recovery of specific chattels de- 
posited with defendant as se- 
curity, 428-429 
Rescission for unilateral memes 
Right jof a minor child to mainte- 
nance by father. 729 
Restraining legal proceedings in 
other jurisdictions. 425-428 
To prevent forfeiture. 950-953 
Priority of equities: Effect of pro- 
vision in bonds that holders shall 
share in security of any future 
mortgage of existing property. 
456, 476 
Procedure: Cross bill adding new 
parties. 730 
\ Enforcement of foreign equity de- 
cree as distinguished from foreign 
judgment. 423-425 
Need of reform to enable courts of 
equity to enforce decrees. 423 


ESTOPPEL. 


future conduct as basis of estop- 


pel. 112 
EVICTION. 
See Landlord and Tenant. 
EVIDENCE. 
See also Burden of Proof; Bastards ; 
Presumption. 
Cases on the law of evidence: a re- 
view. 745 


General principles and rules of 
exclusion: Evidence of trailing 
of accused by bloodhounds ad- 


mitted. 864 
Admissions: Conductor’s report of 
accidents. 113 


Declarations concerning inten- 
tion, feelings, or bodily con- 
dition: Subsequent declaration 
by husband explaining separation 
in action by wife for alienation of 
affections. 315 

Declarations in course of duty: 
Card from a physician’s card-in- 
dex system rejected. 982 

Res gestae: Declarations of mental 
state subsequently made not part 
of the res gestae. 315 

Statements in public documents: 

Census report admitted to show age 
of accused. 865 

Judgments: Grant of administration 

as evidence of common-law mar- 


riage. 850, 865 
Judgment as evidence in later pro- 
ceedings. 50, 865 


Proof of foreign law: Presumption 
that the statutory Jex loci is same 
as the statutory law of the forum. 

315 
EXECUTORS AND ADMINISTRA- 
TORS. 

See also Survival of Actions. 

Appointment and tenure of office: 
Rights of administrator outside 
the jurisdiction of appointment. 


20-21 
Administration: Executor’s 
counts. 491 


Presentment of contingent claims 
against estate. 538-541 
Proceedings by or against: Suit on 
contingent claim on bond against 
executor after time allowed by 
statute. 571 
Validity of personal service upon 
executor in a foreign state. 18-19 
Rights, powers and duties: Assign- 


Estoppel in pais: Representation of 


ment to residuary legatee of right 
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to enforce estate’s claim to con- 
tribution. 316 
. EXPLOSIVES. 


Liability for substantial physical dam- 
age to land by blasting — the 
rule of the future. 

542-555, 667-687 

Blasting: fallacy of distinction be- 
tween cases where injury is done 
to plaintiff’s land by tangible sub- 
stances cast upon it and by vibra- 
tion or concussion. 542-548 


——should defendant be liable 
absolutely or only for negligence. 

549-555 

negligence the only true 
basis of liability. 667-687 
——rule of absolute liability 
based on procedure of trespass. 


667-669 
basis of liability as shown 
by cases. 669-683 


Doctrine of attractive nuisance as 
related to explosives. 656 
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FAMOUS CASES. 
United States v. Abrams. 


747-774 


FEDERAL CONTROL. 
See Telegraph and Telephone Com- 
panies. 
Federal power to own railroads in 


peace time. 775-793 
State taxation on federal property. 


778-780 
FEDERAL COURTS. 

See also Removal of Causes. 

Relations of Attorney-General to 
federal courts. 326 

Jurisdiction and powers in gen- 
eral: Collection of decisions in 
suits between states. 

Judgment notwithstanding the ver- 
dict. 246-248 
Jurisdiction to compel state to per- 
form its duties as trustee. 416-419 
Power to allow plaintiff who fails 
to state cause of action in equity 
to amend so as to state cause of 
action at law. 242-243 
Suits between states: a  prece- 
dent and argument for an inter- 
. national tribunal. 489 
Suits between states limited to 
justiciable questions. 489 

Jurisdiction based on amount in 
controversy: Reasonableness 
and good faith of claim. 477 

Action dismissed because reason- 
able claim could not ae 
statutory limit. 

Jurisdiction based on of 
citizenship: Separable contro- 
versies: fraudulent joinder as 
ground for removal from state 
to federal courts. 970, 985 

Jurisdiction based on nature of 
subject matter: Review of de- 


442, 474, 


cisions of state courts involvin 
federal questions under Judici 
Code, §237 amended. 102, 114 
Powers of federal judges: Attempt 
to curb power of federal judge to 
comment on testimony. 245-246 
Authority of state law: Rejusal by 
Supreme Court to follow decision 
of state court as to what is ~~ 
under state statute. ~ 
Relations of state and federal 
courts: Review of decisions of 
state courts involving federal 
uestions under Judicial Code, 
237, as amended 1914-10916. 
102, 114 
Supreme Court an integral part of 
judicial system of states. 489 


FISH. 
Right of public to fish in non-navi- 
gable stream. 325 


FORCIBLE ENTRY AND DE- 
TAINER. 


Civil liability of landlord for forcible 
eviction of tenant. 733 


FOREIGN CORPORATIONS. 
See also Conflict of Laws. 
What constitutes doing business within 
a state. II4 
Maintaining a commercial agent to 
solicit freight not doing ape 
within a state. 
Validity of service on agent for 
cause of action after withdrawal 
of corporation from state. 730 
FOREIGN EXCHANGE. 


Sale of “cable transfer” held to 
create a trust for the buyer. 


279-280, 689-690 

FRANCHISES. 
Protection of public service enter- 
prises from competition. 576, 614 
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Bulk sales acts: What constitutes 
merchandise under a bulk sales 
statute. 717, 731 
Rights of creditors: Subsequent 
creditors when no ainta as to 
them. 471 
Subsequent creditors: 
judgment on tort claim giving 

right to attack conveyance, 865 


"subsequent, 


Transfers for value: Consideration in 
consequences between husband 
and wife. 303, 316 

Wife’s agreement to live separately 
and give up her right of support 
as value. 303, 316 

may attack: Tort claimants 
as creditors within the statute. 
865 


G 


GARNISHMENT. 
Effect of garnishment: Garnishee’s 
right to set off claims against the 
principal debtor acquired we 
service of writ. 31 
Property subject to garnishment: 
Debts accruing after service of 
writ. 731 
GIFTS. 
Gifts inter vivos: Gratuitous parol 
forgiveness of chose in action. 691 


Parol gifts of land acted upon. 


949-950 
Gifts causa Transfer of 


savings bank deposit to joint ac- 


count of wets eror and trans- 
feree. 
GRAND JURY. 


Effect of exemption from grand jury 
duty of members of panel by 
court on its own motion. 866 


H 


HIGHWAYS. 
Liability for animals straying on high- 
ways, see Animals. 
Regulation and use. 
Right to prohibit heavy trucks. 1065 
Right and remedies of abutters: 
Compensation for damage caused 
by regrading adjoining street. 


451, 476 
HISTORY OF LAW. 

Equity: Development of court of 
chancery from king’s council. 129 
Roman law: History of Roman 
private law. 992 
Miscellaneous: History of the treat- 
ment of choses in action of the 
common law. - 997-1030 
ai baronial opposition to Edward 
120 
Labor legislation during the nine- 
teenth century. 
The nature, origin and extent of 
law. I-3 
Outline of a course on the history 
and system of the common 

Procedure and courts: Civil 
cedure: the progress of the sl 
1918-1919. 236-254 


Defects in system of courts and in 
procedure and suggested ae 
Form and sources of procedural law. 
236-2 38 
Proposed changes in methods of 
regulating procedure. 236-238 
Property: Waters: Influence of 
French law upon American law. 
133-167 
Reports: Select cases before the 
king’s council. 
HOMICIDE. 
See also Self-defense; Criminal Law. 
Intent: Intent to kill not coincident 
with killing. 611 
Locality of offenses: Is homicide 
committed where the blow is 
struck or where the death occurs. 
843, 863 


WIFE. 
See also Divorce; Fraudulent Convey- 
"ances. 

Community system: Right of 
wife to sue for personal injuries 
where husband refuses to join. 

86 
Contracts between husband an 
wife: Consideration in convey- 


HUSBAND AND 
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ances between husband and ise 
in fraud of creditors. 303, 3 


Rights of wife against en 
and in his property: Dower 
denied to slayer of husband. 475 
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PROGRESS OF THE LAW, 1918-19 


HIS is the first of a series of articles, written by professors in the 
Harvard Law School, in which it is intended to point out the most 
notable decisions, books, articles, and statutes during the past year 
which affect or explain the law in the topic under discussion. These 
articles are not intended to be collections of all authorities on the 
subject, but simply of such authorities, coming under the notice of the 
author, as seem to him to mark some progress in the law. The next 
paper in the series will appear in the December number. 


THE CONFLICT OF LAWS 
THE NATURE, ORIGIN, AND EXTENT OF Law 


I. An interesting decision throwing light upon the origin of law 
is Panama Railroad Co. v. Bosse.| This was an action brought in 
the District Court of the Canal Zone, and eventually brought by 
appeal to the Supreme Court of the United States. The question of 
‘law involved was whether under the law of the Canal Zone in 1916 
a master was liable for his servant’s negligent tort. A presidential 
proclamation in 1904 kept in force “the laws of the land, with 
which the inhabitants are familiar,” until altered or annulled by 
the Commission. In 1912, by presidential proclamation, all the 
lands within the limits of the Canal Zone were declared necessary 
for the construction and operation of the canal, and in 1916 there 
were no inhabitants except employees of the company and persons 
licensed to do business there. 


1 249 U.S. 41, 39 Sup. Ct. Rep. 211 (1919). 
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The court held, on these facts, that while the Civil Code of 
Colombia was in force in the Zone, the interpretation of it must be 


‘governed by common-law principles; following decisions to that 


effect in the Zone, beginning with Kung Ching Chong v. Wing 
Chong.? Mr. Justice Holmes observed that 


“it is not necessary to dwell upon the drift toward the common-law 
doctrine noticeable in some civil-law jurisdictions at least, or to consider 
how far we should go if the language of the Civil Code were clearer than 
it is. It is enough that the language is not necessarily inconsistent with 
the common-law rule.” 


~The court here is bowing to the inevitable. The experience of 
the Zone is that of New York, where the earlier Dutch law was 
overwhelmed by the English invasion; of Louisiana, where the 
French law gave way before an American settlement; and of Cali- 
fornia, New Mexico, and Texas, where the Spanish law yielded. 
Nothing but a considerable and continuing body of inhabitants, 
as in Quebec and in South Africa, has been able to maintain an 
older system of law against a large immigration of English or 
Americans. The Code may remain; the vaster body of unwritten 
law tends almost irresistibly toward the common law. 

II. Whose law is administered in the consular courts in the 
“Treaty Ports” of China or any country of ‘the Capitulations,” 
so called? This question has exercised the English and American 
courts for many years. In Tootal’s Trusts,’ Chitty, J., said (or was 
supposed to have said — as a matter of fact his expressed opinion 
was quite the opposite), that not Chinese but English law applied 
to an Englishman doing business in Shanghai. This view was ex- 
pressed neatly and tersely by Warrington, L. J., in Casdagh v. 
Casdagli, in the Court of Appeal:* 


“T am of opinion that the Consular Court in Egypt is one of the King’s 
Courts, that its jurisdiction is derived from the King and not from the 
tuler of Egypt, and that the law administered therein is strictly the law 
of England, and is not to be regarded as a branch of the law of Egypt.” 


The opposite view has been vigorously expressed in America by 
Judge Spear in Mather v. Cunningham :* 


* 2 Can. Zone Sup. Ct. 25, 30 (1910). 3 23 Ch. D. 532 (1883). 
4 [1918] P. 89, 103. 5 105 Me. 326, 338, 74 Atl 809 (1909). 
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“Whatever laws may have been extended by Congress to the Prov- 
ince of Shanghai are operative, not upon American soil, but upon the 
territory of the Chinese Empire. How do these laws reach there? By 
treaty, permission of the Emperor. . . . The source of the law was the 
Emperor.” 

The same view had been expressed by Professor Huberich in an ar- 
ticle in the LAW QUARTERLY REvIEW.*® This view was taken, in the 
Court of Appeal in the case of Casdagli v. Casdagli,’ by Scrutton, 
L. J., in his dissenting opinion: 

“Can it make any difference whether the sovereign of the domicil ad- 
ministers the law directly or allows another sovereign by grant to 
exercise part of his sovereignty by administering such law as he pleases 
in Courts which the sovereign of the domicil allows to exist in his terri- 
tory? The law appears to be still the law of the domicil.” 


The House of Lords has now adopted the view of the American 
courts and of the Lord Justice Scrutton.* The view of the court was 
expressed most neatly by Lord Finlay, L. C.: 

“In Egypt it is part of the law of the governing community or supreme 
power, —in other words, it is part of the law of Egypt that English 
residents are governed by English law.” 

The acceptance by the House of Lords of the doctrine that the 
law administered in the consular courts is so administered because 
it is part of the territorial law of the sovereign, means its universal 
acceptance. Thus a source of difficulty in establishing the domicil 
of persons residing in the treaty ports is removed. 


I. The case of Casdagli v. Casdagli,® just cited on another point, 
is equally important as settling a disputed question in the law of 
domicil. English courts for more than a century had been almost 
denying the possibility of an Englishman becoming domiciled in 
China, Egypt, or any country of so different a civilization. In 
Maltass v. Maliass’® Dr. Lushington evidently doubted the possi- 
bility of a British subject becoming domiciled in Turkey, though 


6 24 L. Quart. REV. 440, 444. 

7 [1918] P. 89, r10. 

8 Casdagli v. Casdagli, [1919] A. C. 145. 
Ibid. 

10 y Rob. Eccl. 67 (1844). 
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subjects of other European countries have been found to have a 
domicil in Constantinople." In Tootal’s Trusts," Chitty, J., said 
that “every presumption ” was against an Englishman acquiring a 
domicil in Shanghai. He was also of opinion that a Chinese domicil 
in Shanghai carried with it the imposition of the native Chinese 
law as the domiciliary law: that there is no such thing as an “ Anglo- 
Chinese” domicil. This doctrine was approved by the Privy Coun- 
cil in Abd-ul-Nessih v. Farra,® where the country in question was 
Egypt. Meanwhile the American courts had been taking the oppo- 
site view; finding domicil in a treaty port on the same evidence 
that would have fixed a domicil anywhere. Judge Wilfley in the 
American Consular Court for China found an American to have 
died domiciled in Shanghai, disapproving Tootal’s Trusts. This 
decision was followed by the Supreme Judicial Court of Maine 
in Mather v. Cunningham,” and is now adopted by the House 
of Lords. 7 

The doctrine has been the subject of much comment. Professor 
Huberich’s article has already been referred to. The decision of 
the Court of Appeal in Casdaghi v. Casdagli was adversely criticized 
by Professor Dickinson in a judicious article in the MicnicAN Law 
Review.© The decision of the House of Lords has met with much 
comment, favorable in general,!’ but in at least one case rather 
adverse.!8 

II. Three decisions during the past year have involved the right 
of an emancipated minor to acquire a new domicil. In Delaware, 
L. & W. R. R. v. Petrowsky ® the plaintiff’s father lived in Pennsyl- 
vania, where the plaintiff was employed in a mine; the plaintiff 
having been injured in the mine, the father said to him, “I cannot 
support you any longer, so you can go wherever you like.” The 
plaintiff then went to live in New York, and brought this action in 
the federal court as a citizen of that state. The court held that 


11 Nugent v. Vetzera, L. R. 2 Eq. 704 (1866). 

2 23 Ch. D. 532 (1883). 

33 13 A. C. 431 (1888). 

M4 In re Allen, 1 Am. J. Int. L. 1029. 

15 to5 Me. 326, 74 Atl. 809 (1909). 

16 17 Micu. L. REv. 437. 

17 32 Harv. L. Rev. 432; 17 Micu. L. REv. 694; 28 YALE L. J. 810. 
18 19 Cox. L. REV. 243. 

19 250 Fed. 554 (1918). 
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an emancipated son cannot as such acquire a new domicil.”” In 
Gulf C. & S. F. Ry. v. Lemons” the plaintiff minor’s father “had 
given him permission to go and make a living for himself,” and he 
went elsewhere and joined with his brother in carrying on business. 
This court also held that an emancipated child could not acquire a 
domicil of choice for himself. 

On the other hand, another federal court in Bjornquist v. Boston 
& A. R. R.” took the opposite view of the power of an emanci- 
pated minor. The plaintiff, while his father was domiciled in 
Massachusetts, was injured, as was alleged, by the fault of the 
defendant. His parents died, and he went to live with his aunt in 
Maine; he then, still a minor, brought suit in the federal court in 
Maine as a citizen of that state. The court held that the doctrine of 
natural guardianship * had never been extended to the case of an 
aunt, but that the circumstances were tantamount to an emancipa- 
tion, and that an emancipated infant who has attained years of 
discretion may acquire a new domicil for himself.* 

These decisions must have the unfortunate effect of confusing 
the law, which had previously seemed clear upon the point. The 
decisions had heretofore been unanimous to the effect that an 
emancipated infant may change his domicil, if he has arrived at 
years of discretion.” In view of this authority, it may be hoped that 
the two decisions first cited will not be followed. 


TAXATION . 


During the year under discussion the author has already pub- 
lished two articles on the subject: ‘The Jurisdiction to Tax,” * and 
“The Situs of Things.” 


20 See this case commented on in 4 CorNELL L. Quart. 62. 

21 206 S. W. (Texas) 75 (1918). 

2 250 Fed. 929 (1918). 

23 See Lamar v. Micou, 114 U. S. 218, 5 Sup. Ct. Rep. 857 (1885). ° 

24 See this case commented on, 32 Harv. L. REv. 175. 

25 Woolridge v. McKenna, 8 Fed. 650 (1881) (semble); Lewis v. Missouri, K. & T. Ry., 
82 Kan. 351, 108 Pac. 95 (1910); Lubec v. Eastport, 3 Me. 220 (1824) (though under a 
later statute he cannot acquire a pauper settlement while a minor: Thomaston 2. 
Greenbush, 106 Me. 242, 76 Atl. 690 (1909)); Russell v. State, 62 Neb. 512, 87 N. W. 
344 (1901); Sherburne v. Hartland, 37 Vt. 528 (1865); South Burlington v. Cambridge, 
77 Vt. 289, 59 Atl. ror3 (1905) (semble); Rex v. Everton, 1 East, 526 (1801). 

26 32 Harv. L. REv. 587. 

27 28 Yate L. J. 525. 
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I. The nature of a tax, as a revenue duty to the crown rather 
than an ordinary debt, has been squarely brought in issue during 
the year, and the proper conclusion drawn, — that the state which 
imposes a tax cannot bring suit in another state to recover the 
amount of it.” 

II. The taxation of interstate rolling stock of railroads or car 
companies has always been a matter of difficulty. Early attempts 
to tax all cars which happened to be within the state on taxing day 
failed, because each car so taxed in transit was only temporarily 
within the state and therefore not subject to taxation.2” But the 
device of taxing some average number of cars, or taxing the cars 
employed within the state during the year at some fair valuation, 
soon grew up, and was finally upheld by the Supreme Court of the 
United States in the case of Pullman’s Car Co. v. Pennsylvania. 
There the fair valuation was reached by taxing that proportion of 
the value of all property of the company employed in its business 
which the mileage of the cars within the state bore to the whole 
mileage. This method of taxing a fair proportion of the property 
of such a corporation, based on a reasonable proportion, has been 
universally followed. 

This method was employed by Georgia to estimate that proper 
proportion of total valuation of the cars of the Union Tank Line 
which was subject to assessment in Georgia. It was found that 
the mileage used in Georgia formed between two and three per cent 
of the total mileage, and that proportion of the total value of the 
cars, which came to about two hundred and ninety-one thousand 
dollars, was assessed. The company claimed that the average 
number of cars at all times within the state was fifty-seven, valued 
at about forty-seven thousand dollars. The Supreme Court of the 
United States held the assessment illegal, on the ground that the 
appraisal was made “‘according to an arbitrary method which pro- 
duced results wholly unreasonable,” and that it therefore would 
deprive the company of property without due process of law.*! 
Justices Pitney, Brandeis, and Clarke dissented. In reaching their 


*8 Colorado v. Harbeck, 106 N. Y. Misc. 319, 175 N. Y. Supp. 685 (1919). 
2° Pacific R. R. v. Cass County, 53 Mo. 17 (1873). See Hays v. Pacific M.S. S. Co., 
17 How. (U. S.) 596 (1854). 

80 y41 U.S. 18, rz Sup. Ct. Rep. 876 (1891). 

8 Union Tank Line v. Wright, 39 Sup. Ct. Rep. 276 (1919). 
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result, the court overruled what they were pleased to call a dictum 
in the Pullman case, in which the court approved as reasonable the 
method of taxation there adopted. 

It is a serious thing to overthrow a method of taxation approved 
for so many years by the courts, and to establish a new theory as 
law. The view of the majority in this case appeared to be that no 
statutory method of assessing the tax could be valid unless it led to 
a valuation of property at pretty nearly what the court regarded as 
its true value. The rule adopted here, the court said, had no neces- 
sary relation to the true value. This is certainly too strong a 
statement. The alternative method suggested, that of taking the 
average number of cars within the state at their value, has two 
objections: the assessors would be absolutely dependent for their 
facts upon the company to be assessed, as the minority point out, 
since the keeping of records of the cars by the railroad is the only 
practicable method of finding this average; and that important 
element-of value, the use of the cars as part of a going concern, 
would be omitted. To assess according to proportion of car mileage 
would be perhaps the fairest method, but it would be open to the 
former objection. 

It is clear that in a case of this sort the court does not put itself 
in the place of the assessors, and place its own value upon the 
property; it has to declare only whether the method of assessment 
prescribed by statute was a reasonable one. It is submitted that 
in view of the certainty, publicity, and simplicity of this method, 
and of its having been approved by the court in 1891 and practiced 
for twenty-eight years, the court might in 1919 have found it still 
reasonable. 

The result of the case is, psc a that in assessing the local 
value of property passing between the states the local authorities 
will be restricted to the one method which yields a theoretically 
exact result.” 

III. In the case of a trustee of intangible personal property, the 
situs of the property is held to be the domicil of the trustee.* The 
case of a guardian is different; for the ward, not the guardian, is 


% Comments on this decision may be found in 19 Cot. L. REv. 334; 28 YALE LL. J. | 
802. 

% Lowry v. Los Angeles, 27 Cal. App. 307, 175 Pac. 702 (1918); Davis v. Macy, 124 
Mass. 193 (1878); Matter of Newcomb, 71 App. Div. 606, 76 N. Y. Supp. 222 (1902); 
affd. 172 N. Y. 608, 64 N. E. 1123 (1902); 32 Harv. L. REv. 619. 
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owner of the property. Decisions are conflicting as to whether the 
property shall be taxed at the domicil of the guardian, the domicil of 
the ward, or the place of appointment.” Since a guardian of the 
property may be appointed in every state where tangible property is 
found, it should be clear that such property continues taxable in its 
own state; but intangible personal property, which is ordinarily 
taxable only at the domicil of the owner, would seem to be properly 
taxable at the ward’s domicil. 

In Taylor v. Commonwealth® promissory notes belonging to a 
_ ward were taxed as intangible property at his domicil, though the 
guardian was a nonresident of the state. This was put upon the 
ground that the notes were intangible; but it is clear that promis- 
sory notes are now regarded as tangible for the purpose of taxation.* 
In this case the notes were as a matter of fact held at the ward’s 
domicil, being in the hands of the guardian’s attorney at that place. 
The decision is therefore entirely in accordance with the general 
principles of taxation. 

IV. The right of a state to levy an income tax is not yet settled 
by authority, and any decision upon the point is therefore of interest. 
In Shaffer v. Howard *’ such a tax was levied in Oklahoma on in- 
come from an oil-well there situated, received by the owner of the 
lease in Illinois.** In Maguire v. Tax Commissioner ** it was held 
that Massachusetts might tax income received by a resident from 
securities held in trust for her by a Pennsylvania trustee and not 
taxable in that state.. The state statute expressly exempted income 
from property which had been taxed elsewhere. In Williams v. 
Singer * England was not allowed to tax the income from foreign 
securities held by English trustees, where the income was paid 
directly to the foreign beneficiaries, not going through the hands 
of the trustees. On the other hand, where the securities were in 
the hands of a local agent, who collected the income and forwarded 
it to the foreign owner, the Supreme Court of the United States 
allowed the tax.” 


4 30 Harv. L. REV. 622. 85 98 S. E. (Va.) 5 (1919). 
86 Austin v. Great Southern L. I. Co. 211 S. W. (Texas Civ. App.) 482 (1919). 
37 250 Fed. 873 (1918). 
i 38 Comment on this case in 32 Harv. L. REv. 168. 
‘39 930 Mass. 503, 120 N. E. 162 (1918). 
40 [1918] 2 K. B. 749. 
“1 De Ganay »v. Lederer, 39 Sup. Ct. Rep. 524 (1919). 
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JURISDICTION OF COURTS 


I. A British vessel and a Norwegian vessel collided in an Algerian 
harbor, and the master of the British vessel brought action in the 
Algerian court for damages, and obtained, according to the French 
law there prevailing, a ‘‘protective seizure.” The action was not in 
rem; the seizure was like an attachment, and was dissolved upon 
giving a bond. The Norwegian vessel having come into a Maine 
port, it was libeled by the owner of the English vessel in the Dis- 
trict Court. The court held that the pendency of the French action 
did not affect its jurisdiction, and that the “general maritime law 
of the United States” gave a lien in the case which the court might 
enforce.” 

It has been held by the Supreme Court of the United States that 
the law applicable to a collision in territorial waters is the local law, 
not the “general maritime law” of the forum.* The intimation 
that the United States court could apply its idea of maritime law 
to the transaction, as against the local law, is therefore rather 
English “ than American. But though the reason given by the 
court is not in accordance with our own precedents, the decision 
itself seems sound. The jurisdiction to act is unquestioned; a 
cause of action was no doubt created by the law of the place of 
collision; and if it pleases our courts, giving a remedy according to 
the foral procedure for a foreign cause of action, to apply to the 
cause of action its accustomed name of “‘ maritime lien,” no one 
can complain. If indeed the vessel had been sold since the collision 
it might have been necessary to revise the nomenclature. 

II. The subject of the “jurisdiction over foreign corporation or 
individual doing business within a state” has received much at- 
tention during the past year. A brilliant book by Gerard Carl 
Henderson, Esq.,* brought the matter to the attention of lawyers; 
and in a recent article“ Professor Scott has re-examined the subject. 
There seem to be three theories upon which a personal action 


# The Kongsli, 252 Fed. 267 (1918); comment in 32 Harv. L. REv. 574. 

# Smith v. Condry, 1 How. (U. S.) 28 (1843). 

44 The Halley, L. R. 2 P. C. 193 (1868). 

45 THE POSITION OF FOREIGN CORPORATIONS IN AMERICAN CONSTITUTIONAL Law. 

46 “Jurisdiction over Nonresidents doing Business within a State,” 32 Harv. L. 
REv. 871. 
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against a foreign corporation or an absent individual who has done 
business within a state may be rested. 

First: The theory that such a corporation or individual is found 

where his agent regularly and in the course of business acts for him. 
This was the earliest theory developed to account for actions 
against a foreign corporation, and has several times been accepted 
by judges of the Supreme Court of the United States. That it is 
still active is shown by several late decisions based upon it.*” 
_ Second: That a foreign corporation may be allowed by statute 
to do business within the state only if it consents to be sued, and 
the doing business is the expression of such consent. This is there- 
fore an instance of jurisdiction by consent. This consent has in 
course of time. come pretty near to being fictitious; it is said to be 
presumed; but in theory the consent of the corporation is by the 
prevailing view today regarded as the basis of jurisdiction. 

Third: A theory has lately been suggested by Judge Learned 
Hand, which may be formulated as follows: By causing a par- 
ticular act to be done within a state, the corporation submits the 
act to the provisions of the state law with respect to liabilities 
growing out of the act. One such liability may (if so provided by 
statute) be the obligation to submit all litigation growing out of 
the act to the courts of the state.*° 

There can be no doubt that the first theory is contrary to the 
principles of law, and in particular to the doctrine that a corpora- 
tion, being a mere creature of law, cannot exist, as such, outside 
the state of charter. If indeed we follow Mr. Henderson in his 
desire to assimilate our corporation to the European “Society,” 
and allow it to stand in justice.as a natural associated person, irre- 
spective of incorporation, the difficulty would disappear (though 
no one has yet reckoned up the other difficulties which might be 
created); but until we are allowed to deal with a partnership as an 
existing entity, it seems that the benefits of this theory are barred 
to us. The second theory, that of consent to jurisdiction expressed 


47 Golden v. Connersville Wheel Co., 252 Fed. 904 (1918); Empire Fuel Co. v. Lyons, 
257 Fed. 890 (1919). 

48 Flinn v. Western M. L. Assoc., 171 N. W. (Ia.) 711 (1919); Citizens’ Nat. Bank »v. 
Consolidated Glass Co., 97 S. E. (W. Va.) 689 (1919). 

49 Smolik v. Philadelphia & R. C. Co., 222 Fed. 148 (1915). 

50 These theories are expounded by Henderson, of. cit., 77-100; Scott, op. cit., 
879-884. 
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by action, must still be regarded as the orthodox theory, though 
many late decisions are no doubt difficult to reconcile with it. 
Judge Hand’s theory of forced submission to jurisdiction may 
ultimately prevail; but hitherto the jurisdiction of a court over 
foreigners has been jealously guarded, and it has been expressly 
held that the fact that an act has been done within a state does 
not give that state jurisdiction to render a judgment against the 
absent doer of the act.” 

III. This being the confused state of the authorities as to cor- 
porations, what is the power of a state to exercise jurisdiction over 
an absent individual who has carried on business within the state? 
On this point there seems to be no difference of opinion in the 
decisions. The matter has been authoritatively settled by the 
Supreme Court of the United States in Flexner v. Farson.” In that 
case it appeared that a partnership containing Illinois partners was 
doing business in Kentucky through a resident partner. A Ken- 
tucky statute authorized service against absent partners who had 
done business in the state, by serving on the resident agent. A 
suit had been brought against the partnership in Kentucky, service 
made as directed in the statute, and judgment rendered. Suit was 
brought on the judgment in Illinois and the courts in that state 
refused to recognize the judgment. On appeal to the Supreme Court 
of the United States the court upheld the Illinois action.* The 
decisions allowing action against foreign corporations were urged 
as authorities; but Mr. Justice Holmes said: 


“The consent that is said to be implied in such cases is a mere fiction, 
founded upon the accepted doctrine that the States could exclude foreign 
corporations altogether, and therefore could establish this obligation as 
a condition to letting them in. . . . The State had no power to exclude 
the defendants, and on that ground without going farther the Supreme 
Court of Illinois rightly held that the analogy failed, and that the 
Kentucky judgment was void.” 


This decision is criticized, and an attempt made to limit its op- 
eration, by Professor Scott,** who appears to accept Judge Hand’s 
theory of jurisdiction over corporations. And indeed upon that 


51 Sirdar Gurdyal Singh v. Rajah of Faridkote, [1894] A. C. 670. 

52 248 U.S. 289, 39 Sup. Ct. Rep. 97 (1919). 

588 A similar decision was reached in Knox v. Wagner, 209 S. W. (Tenn.) 638 (1919). 
4 Op. cit. 884-891. 
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theory there can be no just basis for a distinction between corpora- 
tions and individuals doing business within the state. It seems 
that the only theory upon which a distinction may be made is the 
theory of consent, upon which Mr. Justice Holmes’ opinion is 
based.® 

IV. The subject of “Jurisdiction to Annul a Marriage” has 
been illuminated by an article by Professor Herbert F. Goodrich. 
He finds an irreconcilable conflict in the decisions, both English 
and American, and makes the interesting suggestion that “nullity 
_ of marriage” be abolished, and that all actions to free parties from 
a marriage, actual or alleged, be actions for divorce. 

Theoretically, the law that created the marriage should alone 
have power to declare effectively and im rem that it never existed. 
Practically the courts are confused in the matter. In Bays v. 
Bays,*’ where New York parties had been married in Pennsylvania, 
the court avoided the difficulty: 


“The plaintiff has resorted to the courts of this state to determine his 
rights, and I shall hold that under the laws of this state he has contracted 
a valid marriage.” 


V. The jurisdiction to grant judicial separation is quite distinct 


from jurisdiction either to divorce or to annul. That residence 
of the applicant is enough, domicil not being necessary, was held 
in Armytage v. Armytage,*® where also custody of children was 
awarded. In that case the respondent also resided in England, 
though his domicil was abroad. The decision was followed in 
Anghinelli v. Anghinelli.® In this case it was objected that only 
the domiciliary court could affect a man’s status; but the court 
replied that a judicial separation does not affect the marital status 
in any way. 

In Wilder v. Wilder ® the court took jurisdiction of a suit for 
judicial separation and custody of the children though the respond- 


55 It is true that Professor Scott points out that while an individual may not be 
excluded from the state, his actions within the state can be regulated by the state; and 
that there is no essential difference in this respect between a corporation and an indi- 
vidual. This is true; but it seems important only upon Judge Hand’s theory. 

56 32 Harv. L. Rev. 806. 

57 105 N. Y. Misc. 492, 174 N. Y. Supp. 212 (1918). 

58 [1898] P. 178. 

59 [1918] P. 247. 

69 106 Atl. (Vt.) 562 (1919). 
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ent was a nonresident not served with process. This decision seems 
a sound one. The court should certainly not hesitate to protect a 
wife against marital aggression simply because it cannot reach the 
husband. Yet one is led to ask, What is the nature of the jurisdic- 
tion? It cannot be im rem, because it does not affect the marital 
status; if process against the husband is unnecessary, it cannot be 
in personam. It is submitted that the jurisdiction is not judicial at 
all; that the court is in such a case exercising an executive function, 
that of protecting the woman and preserving her from a breach of 
the peace. In this aspect the jurisdiction is the same as the juris- 
diction of Chancery to adjudge a person insane and appoint a 
guardian; an exercise of executive power delegated by the king for 
the protection of his subjects. A court exercising this jurisdiction 
may appoint a guardian for a nonresident insane person.” 


STATUS 


I. The question whether marriage could take place when the 
parties were not in the presence of one another became a very im- 
portant one during the late war. There were many American 
soldiers in France who desired to marry women they had left behind 
in America. The government received various opinions from 
eminent counsel. One example of such marriage, marriage by 
proxy, was legal in the Middle Ages; it had been expressly 
abolished in France, but never in England or America. Professor 
Lorenzen, in a learned and convincing article,” argued in favor of 
its possibility under American law. During the year was decided 
a case of alleged marriage, where the man in Minnesota framed a 
written agreement that the parties should thenceforth be married, 
and mailed it to the woman in Missouri, who signed the agreement 
and mailed it back. Neither state required any particular form or 
ceremony for marriage. The court held that the parties were mar- 
ried in Missouri, where the contract was completed by acceptance. 

This decision seems eminently sound. In most states neither 
a particular ceremony nor the declaration of clergyman or magis- 
trate is needed to create a marriage. If such ceremony is required, 

61 Bliss v. Bliss, 104 Atl. (Md.) 467 (1918). 

8 32 Harv. L. REV. 473. 


% Great Northern Ry. v. Johnson, 254 Fed. 683 (1918); for comment see 32 HARV. 
L. 848. 
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of course an absent party cannot be married — unless, indeed, he is 
represented by a proxy. But if no required ceremony demands the 
presence of both parties, there is no reason for supposing that the 
medieval doctrine permitting marriage between absent parties 
does not still prevail. 

II. A confusion between a status and the legal incidents of a 
status is common, and two recent cases seem to illustrate it. 

In Coldingham Parish Council v. Smith ®™ the father of a Scotch 
adult lived in England; the son became a pauper. The Scotch 
poor law makes the parent of an adult pauper liable for his support, 
but he is not so liable under the English law. The court held that 
the English father was not bound to support the Scotch pauper, 
on the ground that “the liability of a father to maintain his son 
must be determined by the law of the father’s domicil.” 

In Paquin v. Westervelt® a husband domiciled in Connecticut 
was sued by an English corporation for necessaries supplied in 
London to the wife. The Connecticut law made the husband liable 
for all goods furnished for the support of any member of his family. 
The court held this husband liable. The line of argument was that 
the relation of the parties created a status; that one of the incidents 
of the status is this obligation of the husband; that if the law did 
not apply to the transaction in London it would “shift the incidents 
of the marriage status according to the accident of locality, while 
the parties all the time remained residents of this state.” 

These cases seem to the author to be correctly decided, but quite 
on the wrong ground. Both are cases of alimentation, the Con- 
necticut case being an obligation to support recognized by the 
common law, the English case a statutory obligation. It is sub- 
mitted that such an obligation is based upon a local policy looking 
to the support of helpless persons, and must be created by the law 
of the place where the support is needed, that is, the place where 
the dependent resides for the time being. It is not true, in our 
law, that the domiciliary law creates both status and incidents of 
the status; the law of the domicil creates the static right, but the 
enjoyment of this right depends upon the law of the place where 
the party to the status desires to enjoy it. Upon this principle 


% [1918] 2 K. B. go. 6 106 Atl. (Conn.) 766 (1919). 
66 Polydore v. Printe, Ware (U. S.) 402 (1837). See this matter discussed more at 
large in my TREATISE ON THE CONFLICT OF Laws, Part I, 182, 183. 
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the law of Scotland and of England in the English and Connecticut 
cases would create the rights respectively. Such a right as that to 
recover against the husband for goods sold to the wife is a common- 
law right, and would be regarded in Connecticut as an ordinary 
compensatory cause of action; suit would therefore be allowed upon 
it, though the right arose in England. In the English case, how- 
ever, the statutory obligation of alimentation is not enforceable 
outside the state that creates it; just as enforcement in another 
state is refused in the case of a filiation order in bastardy, or of 
an order, under the French statute, that a father-in-law contribute 
to the support of his son-in-law.®* Furthermore, the English father 
not being subject to the jurisdiction of the Scotch law, it could not 
exterritorially impose an obligation upon him.® For both reasons 
the English court was right in refusing recovery. 


PROPERTY 


I. In Willys-Overland Co. v. Chapman ™ it appeared that the 
claimant company had leased an automobile in California; the 
lease called for periodic payments and provided that if all terms 
were performed the lessee could buy the car for five dollars at the 
expiration of the lease. The court properly held this to be in fact 
a conditional sale. No record of the sale was made, but the law of 
California did not require a record. The lessee took the car to 
Texas and there sold it for value without notice. The court held 
that since the lease had not been recorded under the Texan law the 
sale in Texas passed an indefeasible title. The court agreed that 
the generally accepted doctrine was otherwise, but found the law 
of Texas to be settled in this way.” 

In Willys-Overland Co. v. Evans” an automobile was purchased 
in Missouri, and a chattel mortgage taken back and recorded, then 
the car was taken to a garage in Kansas for repairs. The workman 
claimed a lien under the Kansan law, and this claim was allowed. 
The court did not deny the binding effect of the chattel mortgage, 

87 Graham v. Monsergh, 22 Vt. 543 (1850). 

68 De Brimont v. Penniman, ro Blatch. (U. S.) 436 (1873). 

69 Rose v. Himely, 4 Cranch (U. S.) 241, 279, per Marshall, C. J. 

7 206 S. W. (Texas Civ. App.) 978 (1918). , 

71 See to the same effect Chambers v. Consolidated Garage Co., 210 S. W. (Texas 


Civ. App.) 565 (1919). 
™ 180 Pac. (Kan.) 235 (1919). 
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but held that under the law of Kansas the lien had priority over all 
other interests in the car. 

This is a neat example of the settled principles involved. The car 
when brought into Kansas came with its title preserved as it had 
been in Missouri; Kansas did not and should not attempt to alter 
the title. But when an interest-affecting act, like work on the car, 
happened in Kansas, the law of Kansas had power to affect the 
title in any way thereby, and thus to create a new legal interest 
in the car. 

II. The question, what law determines the valid exercise of a 
power, is one of great difficulty, on which the authorities are not 
in accord. Especially the question whether a will disposing of the 
residue shall be taken as an exercise of a power to appoint by will 
has led to much discussion. In Sewall v. Wilmer” the Massa- 
chusetts court held that the question is one of interpreting the 
intention of the donor, and is therefore to be governed by the legal 
meaning of the term at his domicil. The case has been severely 
criticized,“ but it has been often followed.” In a recent case the 
Supreme Court of Rhode Island has applied it to interesting facts.” 
A power to appoint by will was created by a settlement made while 
the settlor was domiciled in Massachusetts; he afterwards became 
domiciled in Rhode Island. The donee made a will in which he did 
not mention the power; but the will contained a residuary clause 
which according to the Massachusetts law constituted an appoint- 
ment. The court held that an appointment had been made. 

In an English case, In re Lewal’s Settlement Trusts,” the same re- 
sult was reached. In an English settlement a power to appoint by 
will was given to a Frenchwoman. The woman died married, and 
under age, leaving a will by which her husband was made universal 
legatee. By the French law she was incapable, because of her 
youth, of passing by will more than one half her estate. The court 
held that as to the half which she could pass the appointment was 
governed by the English act, which provided that a residuary 


% 132 Mass. 131 (1882). 

™% Story, Conriict oF Laws, 8 ed., 552; Professor Gray also criticized the case in 
in his lectures on Powers. 

7 Lane v. Lane, 4 Pennew. (Del.) 368, 55 Atl. 184 (1903). In re New York L. & 
T. Co., 209 N. Y. 585, 103 N. E. 315 (1913); Cotting v. De Sartiges, 17 R. I. 668, 24. 
Atl. 530 (1892); Farnum v. Pennsylvania Co., 87 N. J. Eq. 108, 99 Atl. 145 (1916). 

76 Harlow v. Duryea, 107 Atl. (R. I.) 98 (1919). —™” [1918] 2 Ch. 3or. 
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clause should be an exercise of the power of appointment; as to 
the other half, the power remained unexercised. Peterson, J., said 
that the statutory provision 

“amounted to a provision that every general power of appointment by 
will should be read as a power to appoint by a will which referred to the 
power or to the property subject to the power, or disposed of the per- 
sonal estate of the appointer in general words.” 


In other words, it is a question of interpreting the word “appoint” 
according to the meaning it has at the settlor’s domicil. The Eng- 
lish authority has been quite unsettled on this point. This decision 
seems likely to bring it into accord with the Massachusetts doctrine. 

III. A question of the interpretation of an ordinary written 
instrument is a very difficult one. In Curtis v. Curtis” a trust set- 
tlement had provided for payment to the beneficiary of such part 
of the income as the trustees should think proper should be paid 
to the beneficiary; and at her death the remainder should pass to the 
settlors. The question was, whether that part of the income which 
had not been paid over belonged to the beneficiary or to the settlors. 
One of the settlors was domiciled in New Jersey at the time of the 
settlement, the other in New York. The court said that if both had 
been domiciled in New Jersey the law of that state must have fur- 
nished the rule for the interpretation; but as one was from New York, 
the further facts that the situs of the property, the residence of the 
beneficiary, and the residence of the eventual trustees were all in New 
York, caused the New York law to prevail in the interpretation.” 

IV. Mention must be made of a notable article by Professor 
Barbour on “The Extra-Territorial Effect of the Equitable 
Decree.” ®° 


INHERITANCE 


I. Whether a will calls for election between its provisions and 
the general law of inheritance is a question that can be solved in at 
least three ways. In Staigg v. Atkinson* it was treated as probably 
a question involving the meaning of the will, to be settled therefore 
according to the law of the testator’s domicil at the time he made 
the will. Two recent cases have adopted respectively the other two 


7 184 N. Y. App. Div. 274, 173 N. Y. Supp. 103 (1918). 
79 Comment on this case may be found in 32 Harv. L. REv. 729. 
80 17 Micu. L. REV. 527. 8t 144 Mass. 564, 12 N. E. 354 (1887). 
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solutions. In re Ogilvie * involved a devise of Paraguayan land 
to charity by an English testatrix. By the Paraguayan law only 
one-fifth could be devised away from her next of kin, who had been 
otherwise provided for in the will. The court said that by. the 
settled English law the next of kin were put to their election; the 
land was theirs unless they declined to take it, but if they did not, 
English law would refuse to give effect to the provisions of the will. 

In Perry v. Wilson ® the question was whether the widow of an 
Oklahoma man, who had made her a legatee in his will, could claim 
dower in Kentucky land; the Oklahoma law did not put her to her 
election, the Kentucky law did. It was urged that the question was 
one of the intention of the testator; but the court held her bound to 
elect under the Kentucky law. It is “oF by virtue of the laws of 
this state,”’ the court said, 


“that a widow of an owner of land in this state, who dies a citizen 
and resident of another state, is entitled to dower in such lands; and, 
under such circumstances, she should only have dower in lands situated 
in this state, under the terms and conditions prescribed by the laws of 
this state.” 


This confusion of authority is caused by the fact, clearly brought 
out in these cases, that either the law of the land or of the legacy 
may withhold its property, irrespective of the provisions-of the 
other law; or in both states the matter may be left to the intention 
of the testator. We must therefore look for a continuance of such 
apparent contradiction in the cases. 

II. Doctrines of equitable conversion frequently complicate 
the question, what law governs a legacy. In re Lyne’s Settlement 
Trusts * presented such a difficulty. An Englishwoman while in 
France made a holograph will, valid in France, and therefore by 
Lord Kingsdown’s Act valid in England as to personalty, though 
not as to land. In this will she disposed of her reversion after her 
father’s death in a marriage settlement of personal property in the 
hands of English trustees. By the settlement the trustees had full 
right to invest in land, and had power to sell such land at discretion, 
subject to the consent of the father during his life. It was held that 
the disposition was a valid one; that the entire trust must be treated 

8 [1918] 1 Ch. 492. 


8 183 Ky. 155, 208 S. W. 776 (1919). 
[1919] 1 Ch. 80. 
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as personalty, though the land while in the hands of the trustees was 
immovable. 

In Norris v. Loyd ® the will of a Californian had devised Iowa 
land to his executor, to sell it and divide the proceeds between his 
children. At the request of the children, the executor conveyed 
the land to them. A California court held this reconversion in- 
valid, and decreed a disposition of the land as personalty. The 
Iowa court, however, neglecting the California decision on the au- 
thority of the case of Clarke v. Clarke, held that the land remained 
such until and unless sold, and made a decree according to the law 
of Iowa. 

Both decisions seem sound. The validity and effect of the will 
in the Iowa case depend upon the subject of its operation, which 
here was land; while in the English case the subject of the legacy 
was the entire estate, a movable estate in its creation, and not some 
particular investment which formed part of it, and it was therefore 
properly held to fall within the provisions of Lord Kingsdown’s 
Act. 


THe ADMINISTRATION OF ASSETS 


I. In Campbell v. Tousey ® the old Supreme Court of New York 
held that action could be brought in New York against a foreign 
executor who was found there. Though opposed to the great weight 
of authority, this doctrine has been embodied in the Code of Civil 
Procedure.*” Relying upon this provision, certain creditors of one 
Gates, deceased, brought in New York a suit against a foreign 
executor to reach assets of the estate in New York, there being no 
administrator in that state. The suit was first brought in a federal 
court, and was dismissed by Judge Learned Hand for lack of juris- 
diction, notwithstanding the Code.** The creditors thereupon 
instituted a similar suit in the state courts. In the Supreme Court, 
Special Term, Judge Bijur allowed the bill to lie,®® and this judg- 
ment was affirmed in the Appellate Division.” The principal 
argument against the jurisdiction appears to have been the difficulty 
of enforcing any judgment that might be rendered for the plaintiff. 
8 168 N. W. (Ia.) 556 (1918). 86 7 Cow. (N. Y.) 64 (1827). 

87 N. Y. Co. Civ. Proc. § 1836a. 

8 Thorburn v. Gates, 225 Fed. 613 (1915); 230 Fed. 922 (1916). 

8 Thorburn v. Gates, 103 N. Y. Misc. 292, 171 N. Y. Supp. 198 (1918). 

% Thorburn v. Gates, 184 N. Y. App. Div. 443, 171 N. Y. Supp. 568 (1918). 
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It is submitted that the view usually held is based upon a much 
more fundamental reason than mere expedience. The court in this 
case is attempting to impose an obligation owed by the deceased 
upon another person, his executor. Such an imposition could be 
made only by a sovereign having power over the executor; and 
then only in connection with some act done under the sovereign’s 
jurisdiction, since an arbitrary imposition of obligation would be 
impossible in our system of government. By taking upon him the 
administration of the estate in Pennsylvania, the executor under- 
took the obligation there imposed, which was to pay out of the es- 
tate there taken; an obligation for which he is responsible to the 
probate court of that state, the Orphan’s Court, by which his 
nomination was confirmed. The law of New York is powerless to 
impose an obligation to pay in New York, for he has taken no 
estate in New York; it has no right to allow suit on the Penn- 
sylvania obligation, since that obligation is to pay debts proved in 
Pennsylvania. 

On one ground, however, New York might allow relief in this 
case. If there are assets in New York belonging to the deceased, 
the natural way of administering them is by the appointment of an 
administrator there. If, however, the Code of Procedure provides 
another way of reaching 'them, based on jurisdiction of them in 
rem, the proceeding is legal provided reasonable steps are taken 
to protect the interests of all concerned. The service of process on 
a foreign executor might be a reasonable method to secure these 
interests; though a personal judgment against the foreign executor 
would be impossible. It is to be noted, however, that goods brought 
into the state by the foreign executor could not be so reached, since 
they have become his own property; he holds them subject to the 
courts of his own state, but is not accountable for them to the 
courts of New York.” 

Il. In Ames v. Citizens Bank ® a resident of New Mexico died, 
and his administrator, there appointed, found there a certificate 
of deposit for a certain amount in a Kansas bank. He came to 
~ Kansas and demanded payment; an administrator appointed in 
Kansas also claimed the money. The court held that payment 


% Currie v. Bircham, 1 Dow. & Ry. 35 (1822). 
® 781 Pac. (Kan.) 564 (1919). 
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should be made to the New Mexican administrator. There was no 
indebtedness of the estate in Kansas. 

The syllabus, prepared by the court, lays stress on the fact that 
the New Mexican admiistration was the principal one, and the 
Kansan only ancillary. The opinion, however, proceeds chiefly 
on the ground that the certificate of deposit is a specialty, and 
therefore assets where found. It is submitted that in writing the 
opinion the judge was Philip sober. 

III. The subject of the widow’s allowance has proved a puzzling 
one whenever an interstate application of the law is in question. 
In O’Hara v. O’Hara® the widow at the time of the husband’s 
death was domiciled in the state, but she had since become non- 
resident. The court held that the right to the allowance vested 
at the moment of her husband’s death, and allowed recovery. 
In re Lavenberg’s Estate® presented a case where the widow was 
nonresident at the husband’s death; the spouses were not separated, 
but lived apart for his business convenience. The court granted the 
allowance. In this case, however, it seems clear that the wife’s 
domicil was with her husband; and as between the two the allow- 
ance should be based upon domicil. A dictwm in the case that 
the statute confers a right, no matter what the domicil of the widow, 
seems questionable. It is usually held that the allowance is “a 
humane and beneficent public policy” to keep the widow and family 
from want;® and this policy concerns the domicil alone. 


CONTRACTS 


I. In Kuhnhold v. Compagnie Générale Transatlantique® there 
was a provision in a bill of lading on a shipment from France that 
all litigation arising out of the execution of the bill of lading should 
be adjudged according to the French law and in a designated French 
court which, the bill declared, was accepted by the parties. The 
court held that this agreement did not oust the American courts. 

This case may perhaps be distinguished from a case like Hamlyn 
v. Talisker Distillery,*” where the provision was that no action 


% 182 Ky. 260, 206 S. W. 462 (1918). 
* 177 Pac. (Wash.) 328 (1918). 
% Smith v. Howard, 86 Me. 203, 29 Atl. 1008 (1894). 
% 251 Fed. 387 (1918). 

7 [1894] A. C. 202. 
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should be brought for any dispute arising upon the contract until 
it had been submitted to arbitration in a certain way. It might be 
taken that the submission to arbitration is a term of performance 
rather than a regulation of remedy, and that there was no breach of 
contract until the arbitration was refused or the award unperformed. 
The case of Mittenthal v. Mascagni,** however, is on all fours with 
the recent case; and it was there held that the American courts 
were ousted of jurisdiction. In view of the paucity of authorities 
such a conflict of decision leaves the law most uncertain. 

II. Professor Lorenzen has published during the year a remark- 
ably full and thorough study of ‘‘The Conflict of Laws Relating to 
Bills and Notes.” ®° In this book the author examines the rules for 
solving conflicts in this topic in almost every civilized country. 
While the scope of his work does not call for new discoveries or 
inventions, the careful statement of so many rules of so many laws 
is of wonderful assistance to the student, and is indispensable for a 
lawyer who is handling European or Spanish-American commercial 
paper. 

Torts 

Most of the new law in torts concerns in some way the Work- 
men’s Compensation Act. The earlier tendency in these cases was 
to hold the act territorial, applying to all accidents within the state 
and to none outside. This view still gains new adherents. But 
the view that the provisions of the act enter into the contract of 
hiring, and, no matter where the accident takes place, the workman 
may recover in the state where the contract was made, is gaining 
ground and seems on the whole likely to prevail.’ Whatever 
the interpretation in this respect, it is clear that, in view of the 
special procedure called for in the cases, suit can be brought only 
in the courts of the state whose statute creates the right.1% 


Joseph H. Beale. 
Harvarp Law ScHoot, 


% 183 Mass. 19, 66 N. E. 425 (1903). 
% New Haven: Yale University Press, 1919. For a review of this work see 32 
Harv. L. REV. 983. 100 In re Gould, 215 Mass. 480, 102 N. E. 693 (1913). 

101 Union B. & C. Co. v. Industrial Commission, 287 Ill. 396, 122 N. E. 609 (1919). 

1@ Pierce v. Bekins V. & S. Co., 172 N. W. (Ia.) 191 (1919); State v. District Court, 
140 Minn. 427, 168 N. W. 177 (1918). 

1088 Martin v. Kennecott Copper Corp., 252 Fed. 207 (1918); Thompson v. Founda- 
tion Co. (N. Y. App. Div.) 177 N. Y. Supp. 58 (1919). 
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THE INTERNATIONAL FLYING CONVENTION 
AND THE FREEDOM OF THE AIR 


“The use of the sea and air is common to all.” —QUEEN ELIZABETH 


Fo the following text of the draft of the International Flying 
Convention as adopted by the Peace Conference we are in- 
debted to the English journal Flight of July 24, 1919, the official text 
not having been published in the United States.’ 


DRAFT OF INTERNATIONAL FLYING CONVENTION 


The Air Ministry [of Great Britain and Ireland] on Tuesday [July 22, 1919] 
issued the text of the Convention relating to International Air Navigation 
[Cmd] agreed upon by the sub-commission dealing with aerial navigation at 
the Peace Conference. 

The Convention has been agreed to by all the representatives, subject to 
certain reservations. The Convention has not been formally approved by the 
Supreme Council of the Peace Conference. It has, however, been agreed that 
it should be issued for the information of the public of the Allied and Associated 
States. 

The following is the English text of the document, which is in atin and 
French, both languages having equal validity: — 


CHAPTER I. — GENERAL PRINCIPLES 


ARTICLE 1.— The contracting States recognise that every State has com- 
plete and exclusive sovereignty in the air space above its territory and territorial 
waters. 

ARTICLE 2. — Each contracting State undertakes in time of peace to accord 
freedom of innocent passage above its territory and territorial waters as well 
as above the territories and territorial waters of its Colonies to the aircraft 
of the other contracting States, provided that the conditions established in this 
Convention are observed. 

All regulations made by a contracting State as to the admission over its 
territory of the aircraft of the other contracting States shall be applied without 
distinction of nationality. 

ARTICLE 3.— Each contracting State has the right, for military reasons 
or in the interest of public safety, to prohibit the aircraft of the other contract- 
ing States, under the penalties provided by its legislation and subject to no 
distinction being made in this respect between its private aircraft and those of 
the other contracting States, from flying over certain areas of its territory. 


1 Since this article was written the text both in French and English has been pub- 
lished as Senate Document No. o1, 66th Congress, rst Session. 
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If it makes use of this right, it shall publish and notify beforehand to the 
other contracting States the location and extent of the prohibited areas. 
ARTICLE 4. — Every aircraft which finds itself above a prohibited area shall, 
as soon as aware of the fact, give the signal of distress provided in Paragraph 17 
of Annex D and land outside the prohibited area as near to it as possible and 
as soon as possible at one of the aerodromes of the State unlawfully flown over. 


CHAPTER II. — NATIONALITY OF AIRCRAFT 


ARTICLE 5. — No contracting State shall, except by a special and temporary 
authorisation, permit the flight above its territory of an aircraft which does 
not possess the nationality of a contracting State. 

ARTICLE 6.— An aircraft possesses the nationality of the State on the } 
register of which it is entered, in accordance with the provisions of Section I 
(c) of Annex A. 

ARTICLE 7.— An aircraft shall not be entered on the register of one of the i 
contracting States unless it belongs wholly to nationals of such State. 

An incorporated company cannot be the registered owner of an aircraft 
unless it possesses the nationality of the State in which the aircraft is registered, 
and unless the president or chairman of the company and at least two-thirds of 
the directors possess the same nationality, and unless the company fulfils all 
other conditions which may be prescribed by the laws of each State. 

ArTICLE 8.— An aircraft cannot be validly registered in more than one 
State. 

ARTICLE 9.— The contracting States shall every month exchange among 
themselves and transmit to the International Commission for Air Navigation 
copies of registrations and of cancellations of registration which shall have 
been entered on their official registers during the preceding month. 

ARTICLE 10. — All aircraft engaged in international navigation shall bear 
their nationality and registration marks as well as the name and residence of 
the owner in accordance with Annex A. 


CHAPTER III. — CERTIFICATES OF AIRWORTHINESS AND COMPETENCY 


ARTICLE 11. — Every aircraft engaged in international navigation shall, in 
accordance with Annex B, be provided with a certificate of airworthiness issued 
or rendered valid by the State whose nationality it possesses. 

ARTICLE 12. — The commanding officer, pilots, engineers, and other mem- 
bers of the operating crew of every aircraft shall, in accordance with Annex E, 
be provided with certificates of competency and licences issued or rendered 
valid by the State whose nationality the aircraft possesses. 

ARTICLE 13. — Certificates of airworthiness and of competency and licences 
issued or rendered valid by the State whose nationality the aircraft possesses, 
in accordance with the regulations established by Annex B and Annex E and 
hereafter by the International Commission for Air Navigation, shall be recog- 
nised as valid by the other States. 

Each State has the right to refuse to recognise for the purpose of flights 
within the limits of and above its own territory certificates of competency and 
licences granted to one of its nationals by another contracting State. 

ARTICLE 14.— No wireless apparatus shall be carried without a special 
licence issued by the State whose nationality the aircraft possesses. Such ap- 
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paratus shall not be used except by members of the crew provided with a 
special licence for the purpose. 

Every aircraft used in public transport and capable of carrying ten or more 
persons shall be equipped with sending and receiving wireless apparatus when 
the methods of employing such apparatus shall have been determined by the 
International Commission for Air Navigation. 

This Commission may later extend the obligation of carrying wireless ap- 
paratus to all other classes of aircraft in the conditions and according to the 
methods which it may determine. 


CHAPTER IV. — ADMISSION TO AIR NAVIGATION ABOVE FOREIGN 
TERRITORY 


ARTICLE 15. — Every aircraft of a contracting State has the right to cross 
another State without landing. In this case it shall follow the route fixed by 
the State over which the flight takes place. However, for reasons of general 
security it will be obliged to land if ordered to do so by means of signals pro- 
vided in Annex D. ' 

Every aircraft which passes from one State into another shall, if the regula- 
tions of the latter State require it, land in one of the aerodromes fixed by the 
latter. Notification of these aerodromes shall be given by the contracting 
States to the International Commission for Air Navigation and by it notified 
to all the contracting States. 

The establishment of international airways shall be subject to the consent 
of the States flown over. 

ARTICLE 16. — Each contracting State shall have the right to reserve to its 
national aircraft the carriage of persons and goods for hire between two points 
on its own territory. 

ARTICLE 17.—If a contracting State establishes restrictions of the kind 
permitted by Article 16, its aircraft may be subjected to the same restrictions 
in any other contracting State, even though the latter State does not itself 
impose these restrictions on other foreign aircraft. 

Restrictions and reservations provided in Article 16 shall be immediately 
published, and shall be communicated to the International Commission for 
Air Navigation which shall notify them to the States interested. 

ARTICLE 18. — The passage or transit of any aircraft with or without land- 
ing over or through the territory of any contracting State, including stoppages 
reasonably necessary for the purpose of such transit, shall not entail any seizure 
or detention of the aircraft by or on behalf of such State or any person therein, 
on the ground that the constitution or mechanism of the aircraft is an infringe- 
ment of any patent, design, or model, duly granted or registered in such State. 
Every claim for an infringement of this kind shall be duly made in the country 
of origin of the aircraft. 


CHAPTER V.— RULES TO BE OBSERVED ON DEPARTURE, ON LANDING, 
AND WHEN UNDER WAY 


ARTICLE 19. — Every aircraft engaged in international navigation shall be 
provided: — 
(a) With a certificate of registration in accordance with Annex A. 
(b) With a certificate of airworthiness in accordance with Annex B. 
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(c) With certificates and licences of the commanding officer, pilots, and crew 
in accordance with Annex E. 
’ @) If it carries passengers, with a list of their names. 

(e) If it carries freight, with bills of lading and manifest. 

(f) With log books in accordance with Annex C. 

(g) If equipped with wireless, with the special licence prescribed by Article 14. 

ARTICLE 20.— The log books shall be kept for two years after the last 
entry. 

ARTICLE 21. — Upon the departure of an aircraft, the authorities of the 
country shall have, in all cases, the right to visit the aircraft and to verify all 
the documents with which it must be provided. 

ARTICLE 22. — Upon the landing of an aircraft, the sails of the country 
shall have, in all cases, the right to visit the aircraft and to verify all the docu- 
ments with which it must be provided. 

ARTICLE 23. — All persons on board an aircraft shall conform to the laws 
and regulations of the State visited. 

In case of flight made without landing, from frontier to frontier, all persons 
on board shall conform to the laws and regulations of the country flown over, 
the purpose of which is to ensure that the passage is innocent. 

Legal relations between persons on board an aircraft in flight are governed 
by the law of the nationality of the aircraft. 

In case of crime or misdemeanor committed by one person against another 
on board an aircraft in flight the jurisdiction of the State flown over applies 
only in case the crime or misdemeanor is committed against a national of such 
State and is followed by a landing during the same journey upon its territory. 

The State flown over has jurisdiction: — 

(1) With regard to every breach of its laws for the public safety and its 
military and fiscal laws; 

(2) In case of a breach of its regulations concerning air navigation. 

ARTICLE 24. — Aircraft of the contracting States shall be entitled to the 
same measures of assistance for landing, particularly in case of distress, as 
national aircraft. 

With regard to the salvage of aircraft wrecked at sea the regulations of the 
several contracting States as to the salvage of ships will apply so far as practi- 
cable. 

ARTICLE 25.— Every aerodrome in a contracting State, which upon pay- 
ment of charges is open to public use by its national aircraft, shall likewise be 
open to the aircraft of all the other contracting States. 

In every such aerodrome there shall be a single tariff of charges for landing 
and length of stay applicable alike to national and foreign aircraft. 

ARTICLE 26.— Each contracting State undertakes to adopt measures to 
ensure that every aircraft flying above the limits of its territory, and that every 
aircraft under its flag, wherever it may be, shall comply with the regulations 
contained in Annex D of the present Convention. It will punish all persons 
who do not obey these regulations. 


CHAPTER VI. — PROHIBITED TRANSPORT 


ARTICLE 27.— The carriage by aircraft of explosives and of arms and 
munitions of war is forbidden in international navigation. No foreign aircraft 
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contracting State. 

ARTICLE 28. — Each State may prohibit or regulate the carriage or use of 
photographic apparatus. Any such regulations shall be at once notified to the 
International Commission for Air Navigation, which shall communicate this 
information to all the other contracting States. 

ARTICLE 29. — As a measure of public safety, the carriage of objects other 
than those mentioned in Articles 27 and 28 may be subjected to restrictions by 
each contracting State. Any such regulations shall be at once notified to the 
International Commission for Air Navigation, which shall communicate this 
information to all the other contracting States. 

ARTICLE 30.— All restrictions mentioned in Article 29 shall be applied 
equally to national and foreign aircraft. 


CuaPTeR VII. — StaTE AIRCRAFT 


ARTICLE 31.— The following are deemed to be State aircraft: —(a) Military 
aircraft. (b) Aircraft exclusively employed in State service, such as posts, cus- 
toms, police. Every other aircraft is a private aircraft. All State aircraft other 
than military, customs, and police aircraft shall be treated as private aircraft, 
and as such shall be subject to all the provisions of the present Convention. 

ARTICLE 32. — Every aircraft commanded by a person in military service 
detailed for the purpose is deemed to be a military aircraft. 

ARTICLE 33. — Neither the flight of a military aircraft of a contracting 
State over the territory of another nor its landing upon such territory shall be 
permitted without special authorization. 

In case of such authorization the military aircraft shall enjoy in the absence 
of special stipulation the privileges of exterritoriality which are customarily 
accorded to foreign ships of war. 

A military aircraft which is forced to land. or which is required or compelled 
to land shall, by reason thereof, acquire no right to exterritoriality. 

ARTICLE 34. — Agreements between State and State will determine in what 
cases police and customs aircraft can be authorized to cross the frontier. They 
shall in no case be entitled to the privileges of exterritoriality. 


Cuaprer VIII. — INTERNATIONAL ComMISSION FoR AiR NAVIGATION 


ARTICLE 35. — There shall be instituted, under the name of the International 
Commission for Air Navigation and as part of the organization of the League 
of Nations, a permanent Commission composed of: — 

Two representatives of each of the following States: The United States of 
America, France, Italy, and Japan; 

One representative of Great Britain and one of each of the British Dominions 
and of India; 

One representative of each of the other contracting States. 

Each of the five States first-named (Great Britain, the British Dominions 
and India counting for this purpose as one State) shall have the least whole 
number of votes which, when multiplied by five, will give a product exceeding 
by at least one vote the total number of votes of all the other contracting States. 
All the States other than the five first-named shall each have one vote. 


* 
| 
| 
| 
. 
i 


28 HARVARD LAW REVIEW 


The International Commission for Air Navigation shall determine the rules 
of its own procedure and the place of its permanent seat, but it shall be free 
to meet in such places as it may deem convenient. Its first meeting shall take 
place at Paris. This meeting shall be convened by the French Government as 
soon as a majority of the signatory States shall have notified to it their ratifi- 
cation of the present Convention. 

The duties of this Commission are: — 

(a) To receive proposals from or to make proposals to any of the contracting 
States for the modification or amendment of the provisions of the present 
Convention and to notify changes adopted. 

(b) To carry out the duties imposed upon it by the present Article and by 
Articles 9, 13, 14, 15, 17, 28, 29, and 38 of the present Convention. 

(c) To amend the provisions of the technical Annexes. 

(d) To collect and communicate to the contracting States information of 
every kind concerning international air navigation. 

(e) To collect and communicate to the contracting States all information 
relating to wireless, meteorology and medical science which may be of interest 
to air navigation. 

(f) To ensure the publication of maps for air navigation in accordance with 
the provisions of Annex F. 

(g) To give its opinion on questions which the States may submit for exami- 
nation. 

Any modification of the provisions of any one of the Annexes may be made 
by the International Commission for Air Navigation when such modification 
shall have been approved by three fourths of the total possible vote and shall 
become effective from the time when it shall have been notified by the Inter- 
national Commission for Air Navigation to all the contracting States. 

Any proposed modification of the articles of the present Convention shall be 
examined by the International Commission for Air Navigation, whether it 
originates with one of the contracting States or with the International Com- 
mission for Air Navigation itself. No such modification shall be proposed for 
option by the contracting States, unless it shall have been approved by at 
least two-thirds of all the possible votes which could be cast if all the States 
were present. 

All such modifications of the articles of the Convention (not of the provisions 
of the Annexes) must be formally adopted by the contracting States before 
they become effective. 

The expenses of organisation and operation of the International Commission 
for Air Navigation shall be borne by the contracting States in proportion to the 
number of votes at their disposal. 

The expenses occasioned by the sending of technical delegations will be 
borne by their respective States. 


CHAPTER IX. — FINAL PROVISIONS 


ARTICLE 36.— Each contracting State undertakes to co-operate as far as 
possible in international measures concerning: — 

(a) The collection and dissemination of statistical, current, and special 
meteorological information, in accordance with the provisions of Annex G. 

(b) The publication of standard aeronautical maps, and the establishment 
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of a uniform system of ground marks for flying, in accordance with the pro- 
visions of Annex F. 

(c) The use of wireless in air navigation, the establishment of the necessary 
wireless stations, and the observation of international wireless regulations. 

ARTICLE 37. — General provisions relative to customs in connection with 
international air navigation are the subject of a special agreement contained 
in Annex H to the present Convention. 

Nothing in the present Convention shall be construed as preventing the 
contracting States from concluding, in conformity with its principles, special 
protocols as between State and State in respect of customs, police, posts, and 
other matters of common interest in connection with air navigation. 

ARTICLE 38.—In the case of a disagreement of two or more States 
relating to the interpretation of the present Convention the question 
in dispute shall be determined by the Permanent Court of International 
Justice to be established by the League of Nations and until its establishment 
by arbitration. 

If the parties do not agree on the choice of the arbitrators, they shall proceed 
as follows: 

Each of the parties shall name an arbitrator, and the two arbitrators shall 
meet to name a third. If the arbitrators cannot agree, the parties shall each 
name a third State, and the Third State so named shall proceed to designate 
the third arbitrator, by agreement or by each proposing a name and then 
determining by lot the choice between the two. 

In case of the disagreement of two or more contracting States relating to one 
of the technical regulations annexed to the present Convention, the point in 
dispute shall be determined by the decision of the International Commission 
for Air Navigation by a majority of votes. 

In case the difference involves the question whether the interpretation of the 
Convention or that of a regulation is concerned, final decision shall be made by 
arbitration as provided in the first paragraph-of this Article. 

ARTICLE 39. — In case of war, the provisions of the present Convention do 
not affect the freedom of action of the contracting States either as belligerents 
or as neutrals. 

ARTICLE 40.— The provisions of the present Convention are completed 
by the Annexes A-H, which have the same effect and come into force at the 
same time as the Convention itself. 

ARTICLE 41.— The British Dominions and India are deemed to be States 
for the purposes of the present Convention. Protectorates, or territories ad- 
ministered by the League of Nations or placed under its control, are, for the 
purposes of the present Convention, deemed to form part of the Protecting 
or Mandatory States, both as regards their territory and as regards their 
nationals. 

ARTICLE 42.— The present Convention shall come into force as between 
any of the contracting States as soon as such States shall have exchanged 
ratifications, which shall take place within one year. The ratifications shall 
be deposited in the archives of the Ministry of Foreign Affairs of the French 
Republic. 

ARTICLE 43. — The States which have not taken part in the present war 
shall be admitted to adhere to the present Convention upon their simple decla- 
ration notified to the Ministry of Foreign Affairs of the French Republic, 
which shall inform the contracting States of such adherence. . 
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ARTICLE 44.— Any State which took part in the present War but which 
did not take part in the negotiation of this Convention may express its desire 
to adhere to this Convention and may be admitted to adhere to it, if such a 
State is a member of the League of Nations, or until January 1st, 1923, by a 
unanimous vote of the signatory and adhering States or, after January 1st, 1923, 
by an affirmative vote comprising at least three-fourths of the total possible 
votes of the signatory and adhering States, the votes of the different States 
having the same weight as that provided by Article 35 of this Convention for 
the International Commission for Air Navigation. 

The Ministry of Foreign Affairs of the French Republic shall receive re- 
quests for adherence to this Convention under the conditions provided by this 
article, shall communicate them to the contracting States, shall receive the 
votes of the contracting States, and shall announce the result of the vote. 

ARTICLE 45. — The denunciation of the present Convention shall take effect 
with regard only to the State which shall have given notice of it.. Such notice 
shall not be given before January rst, 1922 (nineteen hundred and twenty-two), 
and the denunciation shall not take effect until at least one year after the giving 
of notice. 

Notices under this article shall be given to the Ministry of Foreign Affairs 
of the French Republic, who shall communicate them to the contracting States. 


Adjoined to the Convention are several annexes and appendices dealing with 
such subjects as the marking and registration of aircraft, with airworthiness, 
log-books, and rules of the air. These rules follow those of navigation by sea 
in many respects. For example, the lights to be carried by an aeroplane are a 
white headlight and a white light aft, with red and green lights for port and 
starboard. Airships have all those lights doubled, while balloons carry a single 
light below the car. Heavier-than-air machines give way to balloons and 
airships. The sea rule also applies to motor-driven aircraft meeting end on — 
each turns to the right. 

Regulations for granting pilots’ certificates are dealt with, as are the rules 
for making international and local maps, the character of ground marks, 
collection and reporting of meteorological information, and customs.” 


At the outset it is obvious that an international convention is a 
great step forward in the solution of the difficult and baffling prob- 
lems of aerial navigation. Theorists upon the subject of the sov- 
ereignty of the air were in hopeless disagreement when the great war 
began in 1914. One reason of this was that the practical solutions 
derived from what were then the two principal theories were in most 
instances the same. The view that each state was absolutely sover- 
eign over the air space above, especially if tempered by acknowledg- 
ment of the right of innocent passage to aircraft of all nations, did not 
in its actual applications differ much from the view that the air is free 
to all nations subject to the right of each state to protect itself from 


2 For the appendices, which are quite technical, see the Senate Document above 
‘referred to. 
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injury from aircraft. Everybody then favored the liberal use of the 
air by all nations. The choice between theories depended in a 
measure upon the individual sympathy, whether for imperial 
dominion and the power of the strong states, or for the largest 
human freedom and the rights of the weak states. The results of 
the two theories are not, however, exactly the same, as indeed the 
draft of the International Flying Convention now discloses. In 
the nature of things, a treaty cannot be regarded as settling the 
matter of theory once for all, — first, because sovereign states are 
free to contract with one another to waive a portion of their air 
rights; and, secondly, because treaties bind only those nations 
which are parties to them. Article 39 also reserves to the parties 
to the Convention freedom of action in case of war, either as belli- 
gerents or as neutrals. The latest form of English theory, however, 
would deny altogether the right of innocent passage originally 
suggested by Westlake, and recognized by the Institute of Inter- 
national Law.* 

In a recent article,t Dr. Hugh H. L. Bellot supports this view of 
absolute sovereignty of the air space over land and territorial 
waters free from any right of innocent passage, however restricted, 
in favor of aircraft of foreign nations. This theory of absolute 
sovereignty is the one upon which the war was conducted, so the 
author claims,® and the only one that can expect acceptance by the 
powers. It cannot fairly be said that the recent usages of war have 
denied the right of innocent passage in time of peace. It will be 
observed that this doctrine denies to foreign nations in territorial 
air space even as much right as they now have in territorial waters, 
where confessedly the adjacent states have sovereignty. Now that 


8 References to the earlier literature of the subject may be found in a previous 
article on “Sovereignty of the Air,” 7 Am. J. Int. Law, 470 (1913). For a bibliogra- 
phy of the literature before 1913 see WEcK, DeutscHEes LUFTRECHT, (1913), Viii. 

4 “The Sovereignty of the Air,” 3 Int. Law Notes, 133 (December, 1918); the same 
conclusion, on purely theoretical grounds, is reached by Sr. Ortiza in “La condicion 
juridica del Espacio Aereo,” a thesis for the doctor’s degree (Valencia, 1913). 

5 Professor Rolland puts the case more conservatively in his important article, 
“Les pratiques de la guerre aérienne dans le conflit de 1914 et le droit des gens,” 23 
RevvuE GENERALE DE Droit INTERNATIONAL PUBLIC, 497 (1916). Note, however, 
the text cited, beginning at page 576. The war seems to have left at least as much of 
the freedom of the air as it has of the freedom of the seas. Mr. J. E. G. Montmorency, 
in 17 J. Soc. Comp. Lec. (N. s.)-172 (1917), prepares for us a legal theory of the 
appropriation of parts of the high seas. 
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the international law upon this subject is in the making, the need 
is not for a theory that will be acceptable to the strong nations, 
who can take care of themselves very well, but for one that will be 
just to all, especially to the weak ones, who can find no other pro- 
tection than the law. Attention is also called to a valuable article ® 
by Professor H. D. Hazeltine of Cambridge University, written from 
the same point of view, and discussing the reports of the English 
Civil Aerial Transport Committee presented to the Air Council 
(Cd. 9218), which are full of interesting material. Great Britain is 
sea girt, and her dominions have remarkable access to the ocean. 
She has had comparatively little reason to support the doctrine 
of the liberty of the air, but rather to fear it. It would be almost 
as unreasonable to expect her jurists to think otherwise on this 
subject as to expect them to champion “‘the freedom of the seas.” 
The doctrine of the right of innocent passage of Westlake is the 
irreducible minimum of the doctrine of the liberty of the air of 
Fauchille. At the beginning of the present war, the principle of the 
liberty of the air was in excellent standing. It was supported by 
many distinguished jurists. It had been accepted by the Institute 
of International Law and by the various international legal con- 
ferences called to consider the subject of aviation.’ In every as- 
sembly of jurists, aérial liberty had commanded a good working 
majority. The conduct of the war has indeed recognized the sov- 
ereignty of states over the superjacent air space for military pur- 
poses. Civil aviation has been forbidden altogether by belligerent 
states. Neutral states have forbidden belligerent aircraft to fly 
over their frontiers (a measure indeed necessary also for their own 
protection against air fights), and have interned the crews and 
equipage of military aircraft violating such orders, following the 
analogy of the laws of warfare upon land where soldiers of belliger- 


6 “The Law of Civil Aerial Transport,” J. or Comp. Lec. AnD Int. Law, 3d Series, 
Vol. I, Part I (April, 1919), 76. 

7 For example, see “L’accord Franco-Allemand du 26 juillet, 1913, relatif 4 la 
navigation aérienne,” by Prof. Louis Rolland, 20 REVUE GENERALE DE Droit INTER- 
NATIONAL PUBLIC, 697, 708 (1913); “Le vie del mare e dell’ aria e il diritto interna- 
zionale,” 7 Revista pi Drritto INTERNAZIONALE (2d Series), 153, 177, by Professor 
Enrico Catellani (Padua), author of It prritro AEREO (Turin, 1911). As late as ror 
Professor Hans Sperl (Vienna) was able to say that the principle of the complete liberty 
of aerial passage was not disputed by any one: “La navigation aérienne au point de 
vue juridique,” 11 Revue GENERALE DE Droit INTERNATIONAL PUBLIC, 478, note 2, 
of the French translation. 
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ent nations march over the border. But has an end been made to 
liberty of the air altogether? Is the great ideal of every city a port 
and every sky a sea to be definitely abandoned? 

No theory, and certainly no treaty, which involves an universal 
surrender of a human right hitherto generally maintained by 
jurists in all parts of the civilized world should be accepted lightly. 
Chapter I, Article 1, of the Convention apparently is based upon 
the English view: 


“The contracting States recognise that every State has complete 
and exclusive sovereignty in the air space above its territory and terri- 
torial waters.” 


Here speaks the experience of the great war. The possibility of the 
domination of the air space by cannon, or at least of so much of the 
air space as is practically useful and desirable for aviation, has been 
demonstrated. The standard of determination for aviation should 
be, not what is scientifically possible in heights of extreme cold and 
great atmospheric tenuity, but what is in practice suitable for use 
in the ordinary affairs of mankind, particularly for commerce. The 
air space may now fairly be considered as much subject to physical 
domination, at any rate, as are territorial waters, and there is a 
similar argument of the need of the adjacent state to exercise 
powers of protection. 
In Article 2 apparently we hear the voice of France:® 


“ach contracting State undertakes in time of peace to accord freedom 
of innocent passage above its territory and territorial waters . . . to 
the aircraft of the other contracting States. . . .” 


Article 3 provides that a state may, for military reasons or in the 
interest of public safety, prohibit aircraft of other states from flying 
over certain areas of its territory, but it must make no discrimina- 


8 For example, one is referred to the article by Prof. A. Merignhac entitled “Le 
domaine aérien privé et public, et les droits de aviation en temps de paix et de guerre” 
in 21 REVUE GENERALE DE Droit INTERNATIONAL PUBLIC, 205 (1914). The doctrine 
of the liberty of the air has been much favored in the French literature of the subject. 
The Germans, at least before the recent war, generally favored the more imperialistic 
view of the absolute sovereignty of the underlying state. See Dr. Franz Scholz, “Die 
seekriegsrechtliche Bedeutung von Flottenstiitz-punkten,” second supplement to 11 
ZEITSCHRIFT FUR VOLKERRECHT, 84, note 1 (Breslau, 1918). But they were already 
beginning to appreciate the value of air transit over other states. Possibly there will 
be a reaction from this former theory in the future in Germany in the interest of 
commerce, especially if Germany is not permitted to sign the Convention. 
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tion in this respect between its own private (as distinguished from 
public) aircraft and those of the other contracting parties. On no 
theory could objection properly be made to this article. The war 
has proved the necessity of such a provision as this. 

Article 5, however, provides that— 


“No contracting State shall, except by a special and temporary au- 
thorisation, permit the flight above its territory of an aircraft which does. 
not possess the nationality of a contracting State.” 


If all nations are contracting states this article is unobjectionable. 
But some confessedly may be excluded, at least for a term of years, 
and admitted then only by a three-fourths vote (Article 44). Here 
is a positive agreement to exclude the aircraft of certain nations 
from passage at all. 

An examination of the globe discloses a number of states which 
have no maritime boundary, such as the new Austria and new 
Hungary, Czecho-Slovakia, Poland, Switzerland, Bolivia, Paraguay, 
not to mention Abyssinia, Afghanistan, and Thibet. Are such 
countries as these to have no commercial aviation with other nations 
except as a matter of grace? Not even a “‘way of necessity”? Or 
must the winding courses of international rivers, where such rivers 
exist, be followed to the sea? An air line is supposed to be straight. 
Can the payment of customs duties be imposed or tolls charged, in 
case of states which do not happen to be contracting parties to the 
Convention, for transit of their airships over the air space of other 
states? Must commercial airships flying from America to Scandi- 
navia avoid passing over Great Britain? Will airships be denied the 
use of trade winds of the higher air levelsP Whatever reduces by 
prohibition the sum of human rights everywhere is worthy of con- 
sideration. Nothing that touches the universal life of humanity is 
unimportant. If, as every one hopes and many believe, commercial 
aviation will be an important factor in the future life of nations, 
states excluded from the Convention have here a very serious 
ground for objection, and may fairly claim that they are denied 
the common rights of mankind. Just when a relief had at last 
been found by human ingenuity for the isolation of the last com- 
munities, and a way had been opened to the remotest spots of 
earth, here is a treaty which undertakes to deny the relief and to 
close the way, except to signatory nations. Switzerland should 
have of common right commercial access to the sea and to states 
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not adjacent by the air, and not be dependent for it upon the con- 
sent of other nations. The notion that the adjacent surrounding 
countries may forbid entirely the innocent passage of Swiss com- 
mercial aircraft cannot fairly be based upon the idea that this result 
is requisite for the safety of these countries, for everybody knows 
better. Nations not parties to the Convention ought to seek ad- 
mission to it, and if it is denied, they are entitled to feel that their 
citizens have less rights than other men and are denied a substan- 
tial part of human freedom. Such states ought not to submit with- 
out protest. Only military reasons can be sufficient for such an 
exclusion as this. We must not let “great captains with their guns 
and drums disturb our judgment” but “for an hour,” and expect 
the ‘‘patient, wise, far-seeing”’ jurist of the future to look at this 
question in a different way. 
In the last paragraph of Article 15 we find: 


“The establishment of international airways shall be subject to the 
consent of the States flown over.” 


In the same article it is earlier provided that — 


“Every aircraft of a contracting State has the right to cross another 
State without landing. In this case it shall follow the route fixed by the 
State over which the flight takes place.” 


The use of aerodromes is guaranteed by Article 25 upon terms of 
equality which will rejoice advocates of the liberty of the air. 
Taking the two quotations from Article 15 together, it may be as- 
sumed that the air space cannot be closed to through transit al- 
together, under conditions of peace. No state should have the 
right to forbid international airways entirely. If Switzerland is a 
party to the Convention, it should not have the right in times of 
peace to close every pass through the Alps to the passage of aircraft. 
This would, to say the least, deny to travelers the possibility of a 
sublime experience. It might seriously affect legitimate trade and 
important mails. Undoubtedly a state should have the right to 
exclude the passage of military aircraft over any areas, and of com- 
mercial aircraft over military areas, or populous communities, but 
not the right to bar the way altogether. High mountains and deserts 
as well as perilous seas, jungles, and savage communities limit the 
passage of aircraft. To add artificial and unnecessary legal barriers 
would be to create international grievances and add a new terror to 
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isolation. Free traders feel a natural repugnance to this sort of 
thing. It requires no great ingenuity to conceive of many articles 
which could be conveniently transported by air, such as the mails, 
dyes, medicines, instruments, jewels, lace, securities, and many 
more. The newspapers tell us already of a daily express service 
between London and Paris at a guaranteed speed of over a hundred 
miles an hour. 

In Article 23 we have an excellent solution of the question of 
jurisdiction over legal relations. As between persons on board of 
- aircraft, the nationality of the aircraft governs, in case of flight 

without landing. The analogy of the ship at sea is followed. This 
article, like Article 18 in regard to infringement of patents, and 
Article 33 in regard to exterritoriality, is not consistent with the 
theory of absolute sovereignty of the underlying state. Power is 
given the state beneath to protect its military and fiscal laws, and 
the public safety, and to regulate air navigation.® By ‘Article 33 
military aircraft, only if voluntarily admitted, enjoy the privilege 
of exterritoriality. By Article 34 the privilege is denied to police 
and customs aircraft, even though admitted by agreement. 

In Article 35, the control of the International Commission for 
Air Navigation is definitely committed to Great Britain, the United 
States, France, Italy, and Japan, although provision is made for 
representation of each contracting party. We see here that it is a 
treaty for peace we are considering, and that the negotiators have 
been concerned with military safety and national punishments as 
preliminary to the future of a world at peace. Suitable provision is 
made for amendments to the Convention. Article 38 proyides for 
international arbitration, but Article 39 provides: 


“Tn case of war, the provisions of the present Convention do not affect 
the freedom of action of the contracting States either as belligerents 
or as neutrals.” 


No specific number of states are required to ratify. Liberal pro- 
vision is made by Articles 43 and 44 for the admission of states to 
the Convention; nevertheless a state which participated in the 
present war but not in the negotiation of the Convention, unless 
a member of the League of Nations, can be admitted only by unani- 


9 The rules in case of territorial waters will be found analogous. 1 WESTLAKE 
INTERNATIONAL Law (1910), 193. 
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mous vote until January 1, 1923, and after that date only by a 
three-fourths vote so counted as to give the Entente Powers the 
control. There is here the possible opportunity for injustice to be 
done, and these provisions have undoubtedly a military basis. 

By Article 45, a state may withdraw from the Convention after 
January 1, 1922, by giving a year’s notice. 

It is impossible to examine the recent legal literature of aviation 
without noticing that the actual development of the art of flying 
has increased the necessity for police regulation to an extent en- 
tirely unexpected, and that the result has been to compel much 
more general recognition of the right of the state to regulate the 
entire air space overhead. The recent frightful accident at Chicago, 
where a burning airship fell through the roof of a bank, doing great 
injury to life and property by the explosion of gasoline contained 
in its fuel tanks, emphasizes this necessity of regulation in peace, 
while the great conflict has made the same necessity very clear in 
war.!° More and more limitations have been found necessary to be 
placed upon the liberty of the air. But the right freely to navigate 
the air upon commercial errands must not perish from the earth; the 
air space must not be made a field for national monopoly; peaceful 
access to the sea and to other nations through the air must be pre- 
served and protected, not surrendered to the will of the strongest. 
The necessity for international air routes with the necessary aero- 
dromes will become more and more apparent every day. 

Of the three theories of the legal status of the air space, one 
follows the analogy of the high seas, one that of territorial waters, 
one that of the land. ‘The advocate of each theory will find some- 
thing in the Convention which is countenanced by his theory; none 
of the three theories is consistent with the entire Convention. The 
analogy of the land has been followed most. 

In this connection it is interesting to note that the new German 
Constitution of July 31, 1919, by Article 7, Section 19, confers 
upon the national government the right of legislation over com- 
munication by vehicles propelled by power in the air. Subject to 
the veto of the national government the separate states may act 


10 “Flying over populous centres has been prohibited since the entry of Marshal 
Pétain into Metz, when an aviator, flying low over a crowded square where a review 
was to take place, struck a telegraph wire and fell into a crowd, killing half a dozen 
persons.” New York Times, October 13, 1919. 
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in the absence of national legislation (Article 12). Before the 
recent war Germany was well advanced in commercial aerial 
navigation. Great Britain, we know, cherishes great designs for 
rapid long-distance communication through the air. We will say 
also of England’s ruler, — 
“His state 

Is kingly; thousands at his bidding speed, 

And post o’er land and ocean without rest.” 
But in this instance civilization will not be served by having any 
nation “only stand and wait.” 

After all, the normal state of mankind is peace, not war; and 
in peaceful times no nation is likely to find the right of flying across 
other countries more valuable than England. 

In spite of all criticism, this Convention would be an important 
gain to humanity, and its adoption would be a great step in placing 
international aviation upon a legal basis, and hastening the com- 
mercial conquest of the air. The law was made for man, and not 
man for the law. Even if the Convention plays havoc with ex- 
cellent juristic theories, we must be prepared to sacrifice logic 
for the peace of the world, and to accept that which can be made 
better, rather than stand out for an impossible perfection. If 
the present Convention is the result of the recent experiences of 
war, we may reasonably expect victories of peace, no less renowned, 
to come later. Defects which actual experience indicates to exist 
will be corrected, and if the Convention has obstructed unnecessarily 
the aerial domain, doubtless more freedom will come in due time. 
Indeed, when all nations applying for admissfon have been admitted, 
it will be hard to find serious fault with the Convention as it stands, 
and we may expect all to sound its praises.” 

Blewett Lee. 


New York. 


11 According to Press Dispatches from Paris, October 14, 1919, the Convention was 
signed by the representatives of many countries on the 13th, but representatives of 
the United States were allowed six months for further consideration. It is stated that 
the American Patent Office questioned whether under the Convention the United 
States courts would have jurisdiction if foreign machines carried devices infringing 
United States patents. Compare Article 18. 
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HE National War Labor Board originated from the apparent 

need, during the autumn of 1917, of improving the relations. 
between employers and employees during the period, at least, of the 
war. The cost of living was steadily rising. Strikes were alarm- 
ingly on the increase. The labor supply was constantly shifting. 
As a result there were frequent acute shortages, and the supply of 
labor was beginning to be affected by the draft. The coal shortage 
became more threatening, and transportation was congested. The 
need for ships was imperative. The call for increased production 
of war material grew more insistent and the public mind was uneasy 
over the situation. The appearance of the President at the con- 
vention of the American Federation of Labor helped to focus think- 
ing on industrial relations as the heart of the problem of production. 

After much consideration the Council of National Defense sug- 
gested to the Secretary of Labor that he summon a conference 
board of employers, labor leaders, and representatives of the public 
to work out, if possible, the fundamental principles and policies to 
govern relations between capital and labor during the war. The 
Secretary of Labor adopted the suggestion, and late in January, 1918, 
requested one of the leading employers’ associations, the National 
Industrial Conference Board, and the American Federation of 
Labor to appoint representatives. Two representatives of the 
public were also appointed. The body so created, known as the 
War Labor Conference Board, met, worked out a set of principles, 
and recommended the creation of a National War Labor Board “to 
adjust disputes in fields of production necessary for the effective 
conduct of the war.” 

This recommendation was adopted by the Secretary, and the 
members of the War Labor Conference Board were nominated by 
him as members of the National War Labor Board. This action 
was confirmed by President Wilson by a proclamation dated 
April 8, 1918, approving the nomination of the members of the 
board by the Secretary of Labor and providing that the powers and 
principles worked out by the War Labor Conference Board should 
be exercised, and be followed by the National War Labor Board. 
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The proclamation insisted upon the necessity of limiting by these 
means industrial disturbances with a view to the full production of 
war necessities.! 

It thus appears that the board was not created by statute. It 
was the result of voluntary agreement of leading representatives of 
the three great parties in interest, —employers (capital), organized 
labor, and the public,—expressly sanctioned by the executive arm 
of the national government with all its ordinary and extraordinary 
war powers. In operation it was regarded as an arm of the govern- 
ment, both by other governmental departments and by the several 
parties in industry and by the public. It was financed through the 
Department of Labor. Its funds were not, however, drawn from 
the regular appropriation granted that department, but from the 
special fund which Congress granted the President under the follow- 
ing terms: ‘‘For the national security and defense, and for each 
and every purpose connected therewith, to be expended at the 
discretion of the President.”’ 

As thus constituted the board was made up of five representatives 
of employers, nominated originally by the National Industrial 
Conference Board; five representatives of organized labor, nomi- 
nated originally by the president of the American Federation of 
Labor; and two representatives of the public, one selected by the 
employer representatives and one by the labor representatives. 
These representatives of the public were Hon. William H. Taft and 
Mr. Frank P. Walsh. These two became, by agreement, joint 
chairmen of the board. Because of this the board was often re- 
ferred to as the ‘‘Taft-Walsh Board.” For each member, includ- 
ing the chairmen, there was an alternate named, who acted in the 
absence of the regular member. The President on May 7, 1918, 
named ten persons, any one of whom could be selected by the board 
to act as umpire in any case upon which it could not agree. 

The secretary of the board was its chief executive officer. The 
organization of his staff developed as the work of the board in- 
creased. Besides the necessary machinery for recording, procedure, 
publicity, information, and accounting, it came to include a depart- 
ment of examination and a department of administration of awards. 


1 For further detail as tu the developments leading up to the creation of the board 
see L. C. Marshall, “The War Labor Program and its Administration,” 26 J. or Pot. 
Ec. 425. 
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As finally developed it was the duty of the staff of the department 
of examination (the members were called examiners) to conduct 
and preside over all original hearings on complaint of either party to 
a case, and to analyze the testimony and evidence so obtained for 
action by the board. The relation of the examiners to the board 
was analogous to that of a master of chancery under a court of 
equity. The Interstate Commerce Commission has also employed 
examiners whose functions are similar to those of the examiners of 
the National War Labor Board. The members of the staff in the 
department of administration of awards (called administrators) 
were assigned, usually one to each case, to go to the place where a 
controversy had been settled by the board, and oversee the carrying 
out of the award or findings of the board and interpret the meaning 
of such award or findings as. applied to specific questions as they 
might arise. For several months there were also a number of “field 
investigators.” It was their duty to go to the parties in each case, 
investigate the facts and report them to the board. If the board 
took jurisdiction the investigators helped the parties to prepare 
their cases for hearing. This was done simply to aid and accelerate 
the work of the board. One group of these investigators was 
responsible to the employer members of the board and dealt only 
with employers in the field. The other group was responsible to the 
employee side of the board and dealt only with employees. Usually 
in the field they worked in pairs, one person for each side. Their 
organization was not clearly defined. They were discontinued 
about a month after the signing of the armistice, chiefly for financial 
reasons. 

The important functions, powers, and duties of the board, and 
its principles and policies as specifically sanctioned by the Presi- 
dent’s proclamation, were as follows: . 


“To bring about a settlement, by mediation and conciliation, of 
every controversy arising between employers and workers in the field of 
production necessary for the effective conduct of the war. 

“To do the same thing in similar controversies in other fields of 
national activity, delays and obstructions in which may, in the opinion 
of the National Board, affect detrimentally such production. . . . 

“To summon the parties to the controversy for hearing and action 
by the National Board in case of failure to secure settlement by local 
mediation and conciliation. 
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“Tf the sincere and determined effort of the National Board shall 
fail to bring about a voluntary settlement and the members of the board 
shall be unable unanimously to agree upon a decision, then and in that 
case and only as a last resort an umpire appointed in the manner pro- 
vided in the next paragraph shall hear and finally decide the controversy 
under simple rules of procedure prescribed by the National Board. 

“The members of the National Board shall choose the umpire by 
unanimous vote. Failing such choice, the name of the umpire shall be 
drawn by lot from a list of ten suitable and disinterested persons to be 
nominated for the purpose by the President of the United States... . 

“The National Board shall refuse to take cognizance of a controversy 
between employer and workers in any field of industrial or other activity 
where there is by agreement or Federal law a means of settlement which 
has not been invoked. .. . 

“The action of the National Board may be invoked, in respect to 
controversies within its jurisdiction, by the Secretary of Labor or by 
either side in a controversy or its duly authorized representative. The 
board, after summary consideration, may refuse further hearing if the 
case is not of such character or importance as to justify it. . 

“In the appointment of committees of its own members to act for 
the board in general or local matters, and in the creation of local commit- 
tees, the employers and the workers shall be equally represented. . . . 

“The board in its mediating and conciliatory action, and the umpire 
in his consideration of a controversy, shall be governed by the following 
principles: 


PRINCIPLES AND Po.icres TO GOVERN RELATIONS BETWEEN 
WoRKERS AND EMPLOYERS IN WAR INDUSTRIES FOR THE 
DURATION OF THE WAR 


There should be no strikes or lockouts during the war 


“RIGHT TO ORGANIZE. 

“The right of workers to organize in trade-unions and to bargain 
collectively through chosen representatives is recognized and affirmed. 
This right shall not be denied, abridged, or interfered with by the em- 
ployers in any manner whatsoever. 

“The right of employers to organize in associations or groups and 
to bargain collectively through chosen representatives is recognized and 
affirmed. This right shall not be denied, abridged, or interfered with 
by the workers in any manner whatsoever. 

“Employers should not discharge workers for membership in trade- 
unions, nor for legitimate trade-union activities. 

“The workers, in the exercise of their right to organize, should not 


: 
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use coercive measures of any kind to induce persons to join their organ- 
izations nor to induce employers to bargain or deal therewith. 


“EXISTING CONDITIONS. 

“In establishments where the union shop exists the same shall con- 
tinue, and the union standards as to wages, hours of labor, and other 
conditions of employment shall be maintained. 

“In establishments where union and non-union men and women now 
work together and the employer meets only with employees or represen- 
tatives engaged in said establishments, the continuance of such condi- 
tions shall not be deemed a grievance. This declaration, however, is not 
intended in any manner to deny the right or discourage the practice of 
the formation of labor unions or the joining of the same by the workers 
in said establishments, as guaranteed in the preceding section, nor to 
prevent the War Labor Board from urging or any umpire from granting, 
under the machinery herein provided, improvement of their situation in 
the matter of wages, hours of labor, or other conditions as shall be found 
desirable from time to time. 

“Established safeguards and regulations for the protection of the 
health and safety of workers shall not be relaxed. 


““WoMEN IN INDUSTRY. 

“Tf it shall become necessary to employ women on work ordinarily 
_ performed by men, they must be allowed equal pay for equal work and 
must not be allotted tasks disproportionate to their strength. 


“Hours oF LABor. 

“The basic eight-hour day is recognized as applying in all cases in 
which existing law requires it. In all other cases the question of hours 
of labor shall be settled with due regard to governmental necessities and 
the welfare, health, and proper comfort of the workers. 


“Maximum PRODUCTION. 

“The maximum production of all war industries should be maintained 
and methods of work and operation on the part of employers or workers 
which operate to delay or limit production, or which have a tendency to 
artificially increase the cost thereof, should be discouraged. 


“MOBILIZATION OF LABOR. 
“For the purpose of mobilizing the labor supply with a view to its 

rapid and effective distribution, a permanent list of the numbers of 

skilled and other workers available in different parts of the country shall 

be kept on file by the Department of Labor, the information to be con- 

stantly furnished — 

1. By the trade-unions. 
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2. By State employment bureaus and Federal agencies of like char- 
acter. 

3. By the managers and operators of industrial establishments 
throughout the country. 

“These agencies shall be given opportunity to aid in the distribution 
of labor as necessity demands. 

“Custom oF LocALITIEs. 

“Tn fixing wages, hours, and conditions of labor, regard should always 
be had to the labor standards, wage scales, and other conditions pre- 
vailing in the localities affected. 

“THE Lrvinc WAGE. 
1. The right of all workers, including common laborers, to a living 
wage is hereby declared. 
2. In fixing wages, minimum rates of pay shall be established which 
will insure the subsistence of the worker and his family in health 
and reasonable comfort.” 


A resolution adopted by the board July 31, 1918, was regarded 
by all parties as having substantially the same force as its original | 
statement of principles. The resolution stated in effect that during 
the period of the war the employer should not expect unusual 
profits nor the employee abnormal wages; that each should get 
enough to enable him to contribute most effectively to the pros- | 
ecution of the war. The resolution concluded: 


“That the board should be careful in its conclusions not to make 
orders in this interregnum, based on approved views of progress in normal 
times, which, under war conditions, might seriously impair the present 
economic structure of our country; 

“That the declaration of our principles as to the living wage and 
an established minimum should be construed in the light of these 
considerations: 

“That for the present the board or its sections should consider and 
decide each case involving these principles on its particular facts and 
reserve any definite rule of decision until its judgments have been suf- 
ficiently numerous and their operation sufficiently clear to make generali- 
zation safe.” 


The board was clearly intended to act by means of mediation 
and conciliation. It is interesting to note, however, that the pres- 
sure of circumstances was such that almost from the start the 
board acted in a number of cases as a court of arbitration. Out of 
the twelve hundred and forty-five separate controversies placed 
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before the board from the beginning to May 31, 1919, the parties 

_ made one hundred and ninety-three joint submissions for arbitra- 
tion. The remainder, ten hundred and fifty-two, were ex parte 
cases. But even in these ex parte cases the board itself did very 
little mediation or conciliation. The testimony and evidence were 
received and a decision rendered. The urgencies of war produc- 
tion were such that up to the time of the armistice but few parties 
refused to carry out the decisions of the board, even in those where 
only one party to the dispute had invoked the board’s aid. Com- 
pulsory arbitration was not intended or at any time practiced. 
For the first few weeks the board itself attempted conciliation, 
but the pressure of work and perhaps the structure of the board 
soon made that impossible. Some conciliation was effected by field 
investigators and examiners, and in a number of cases the work of 
the administrators, subsequent to a decision by the board, was very 
largely conciliatory in character. 

The board was the court of last resort in all labor disputes for 
the entire country. Other government departments had created 
adjustment boards within their own fields, but where these failed 
to settle disputes reference was sometimes made to the National 
War Labor Board. The Bridgeport case, the Worthington Pump 
case, and the New York Harbor dispute, referred to later on, were 
instances of this sort. A large number of cases were referred to the 
board by the Department of Labor. 

The terms of its creation did not give the board any power for 
enforcing its decisions. Nevertheless, in practice it was only 
necessary to invoke the aid of the President, or that of the other 
departments or war controls of government, to secure the most 
drastic powers. In the Smith and Wesson case the refusal of the 
employer to abide by the board’s finding ended by a prompt com- 
mandeering of the plant by the government. Similarly, when the 
Bridgeport strikers refused to obey the board the President ordered 
them back to work under pain of deprivation of employment through 
the Federal Employment Bureau. They obeyed. Great weight 
also attached to the board’s decrees because of the power of the 
American Federation of Labor and the National Industrial Confer- 
ence Board by whom and from whom its members were originally 
chosen. Awards in cases where there had been joint submission of 

the parties were enforceable at law, by virtue of the common-law 
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doctrine o: awards, but this fact did not enter into the situation 
during the war. The national necessity was the compelling force 
behind every award or finding. 

Cases came to the board in various ways. Usually aggrieved 
employees would write or telegraph to the board asking it to hear 
and settle the case. About twelve per cent of the complaints 
brought directly to the board, however, were brought by em- 
ployers or employers’ associations. Often the employees and 
employer agreed jointly to submit their disputes to the board. 
Cases originating with employees were generally brought by the 
unions involved, but two hundred and ninety-six complaints came 
from employees in works where there were no organized unions. 
An effort was always made to secure joint submission if possible. 
Sometimes, after ordinary conciliation had failed, the Secretary of 
Labor requested the board to take a case. 

When a case was brought to the board a preliminary inquiry 
was made to make sure that the nature of the case gave the board 
jurisdiction. The complaining party was required to file with the 
secretary of the board in due form a written statement of the 
complaints or demands. A copy of this was served on the party 
defendant with a request for information, and also a request that 
both parties submit the issue to the board and agree to abide by 
its decision. Field representatives were then sent out to help the 
parties prepare for the hearing. The procedure developed with 
increasing detail and completeness as the work of the board pro- 
gressed. Sometimes in very important and critical situations much 
of the detail of procedure was dispensed with in order to secure 
quick action and keep production going. If jurisdiction did not 
exist the case would, where possible, be referred to some other body 
having jurisdiction, or be dismissed. Up to May 31, 1919, some 
three hundred and fifteen cases had been referred to other agencies 
for settlement, and three hundred and ninety-one dismissed. Of 
these dismissals one hundred and fifty-nine were for lack of prose- 
cution by the aggrieved party, ninety-three for lack of jurisdiction, 
and most of the remainder as a result of voluntary settlement 
between the parties. 

If the board had jurisdiction, one or more examiners would be 
sent to the place of the dispute to hold public hearings. These 
hearings were informal. Any evidence was admitted, subject to 
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common-sense restrictions as to relevancy and time. Frequently 
the field investigators expedited the gathering and preparation of 
evidence. Stenographic records of the hearings were kept and on 
them a summary of the case was prepared for the use of the board. 
For further expedition in handling cases the board was divided 
into sections, composed of one employer member and one employee 
member. The joint chairmen also acted as a section. Very im- 
portant or complex cases were handled by a double section con- 
sisting of two representatives of each side. These sections would 
consider all the evidence, sometimes discussing the case with the 
examiner, or even occasionally holding additional hearings them- 
selves on especially perplexing issues. Then they would endeavor, 
usually with success, to agree upon a decision in the case. If they 
_ agreed, the decision was approved by the board at its next meeting, 
with the right (rarely exercised) of amending the decision. If the 
section failed to agree, the case went to the full board for settlement. 
If the board could not unanimously agree as to the decision and it 
was a case of joint submission, the case was referred to one of the 
ten umpires nominated by the President. Generally the umpire was 
chosen by drawing lots. If, however, only one party to the case had 
submitted to the board, and the section could not agree a majority 
vote of the board was sufficient to settle its action. In such a case 
reference was not made to an umpire. If the board divided evenly, 
the case stood as undecided. Up to March 28, 1919, twenty-five 
cases had been referred to the umpires. Figures on this point after 
that date are not available. The board met every two weeks. 

If the questions involved in a case were complex or the number of 
workers affected was large or the case of considerable importance 
to war production, the award frequently provided that an admin- 
_ istrator should be sent to interpret the award, see that it was 
properly executed, and settle, if possible by conciliation, new ques- 
tions that might arise under its operation. Where shop committees 
were provided in the award it was the duty of the administrator to 
supervise the election of their members. He also kept the board 
constantly informed of the progress of events in the case. 

All street railway cases were decided by the joint chairmen as a 
section. Many of the cases they heard themselves. One examiner 
and two administrators devoted their entire time to that group of 
cases. In all there were one hundred and fifty-six of these cases. 
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Forty-three were dismissed after hearing or by agreement, and eight- 
een were referred to the Department of Labor. No less than eighty- 
nine awards or findings were rendered, affecting over eighty thousand 
street railway employees. 

From the beginning of the board up to May 31, 1919, there were 
twelve hundred and seventy cases entered on the docket, twenty- 
five of which were merged with other cases, leaving twelve hundred 
and forty-five separate controversies. These were disposed of as 


follows: — 


Awards and findings made ............. 462 
Referred to other agencies... 315 


Remaining in doubt because of disagreement in shenet 


The fifty-three doubtful cases represented actually only three 
case groups, as one of the case groups involved fifty-one docket 
numbers. In addition to the four hundred and sixty-two awards 
and findings there were fifty-eight supplementary decisions, making 
a total of five hundred and twenty formal awards or findings. The 
final figures up to the dissolution of the board on August 12, 1919, 
have not proved available, but would vary only slightly from those 
given above. 

The submission and disposal of cases by months up to May 31 
is shown below. Complete figures are not available. 


May ‘ 

une Jan. 

uly Aug. | Sept. | Oct. | Nov. | Dec. 1919 Feb. | Mar.| Apr. | May 


87 


Cases submitted . . .| 246 


Awards, findings and 
recommendations ..| 34 | 4 10 | 29 | 41 | 34 | 65 | 53 |132| 90 | 19 


Saye eG 35 34 | 26 | 18 | 43 [135] 23 | 16] 19 | — 


A 46 | 29 | | 4t | 48 | 76/11] 6] 9 | 2 | — 


During the first three months the board was working out its own 
attitude toward its principles and toward the industrial situation of 


| 
Suspended I 
Dismissed 
agencies 
| 
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the country. It was essentially a bi-partisan board, and the oppos- 
ing economic forces represented in it naturally required time to ad- 
just themselves to working together in the new relationship under 
war pressure. The members had to come to know one another and 
to realize the implications of the principles and policies to which they 
were committed. The date of the first decision of a case was June 
12, 1918, and one other case was decided late in June. Six de- 
cisions were issued early in July, and then on July 31 decisions in 
twenty-six cases were announced, five of them being “industrials” 
and the remainder street-railway cases. In these first few months, 
especially, the board confined itself chiefly to cases that were most 
important to war production, such as the Bridgeport machinists, the 
Bethlehem Steel Company, the General Electric Company, the 
Western Union Telegraph Company, and Smith and Wesson Com- 
pany. The street-car. cases were mostly in munitions centers and 
vitally affected war production. 

The increase in the number of cases submitted from August to 
December shows how the importance of the board’s work was being 
felt, and the subsequent numbers of submissions strikingly reveal 
the effect of the armistice. 

Geographically the cases were naturally situated where the war 
industries were most active, in the middle and northern Atlantic 
states and in the Middle West. There were a number of cases, 
however, in the South and some on the western coast. The metal 
trades furnished most of the cases. By crafts affected, the machin- 
ists cases were of course most frequent and involved the largest in 
number of men. The awards and findings directly affected ten 
hundred and eighty-four establishments employing over six hun- 
dred and sixty-nine thousand people. Certain crafts and industries 
were almost entirely excluded because they came under other gov- 
ernmental adjustment agencies, and the rules of the board did not 
give it jurisdiction in such instances. For example, coal miners 
came under a board in the Fuel Administration, carpenters and 
steel erectors under a ‘“‘Cantonment Labor Adjustment Board” 
in the War Department, harness and saddlery workers and garment 
workers under other War Department boards, seamen and long- 
shoremen under a board connected with the Shipping Board, rail- 
way workers under the Railway Administration. 

Up to the signing of the armistice the power and prestige of the 
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board were steadily increasing, despite its early slowness in getting 
under way. As with all the war agencies of the government, it had 
to devise its machinery, secure and train its administrative per- 
sonnel, and develop the implications of its policies under severe 
_ pressure. The number of cases, their character, and the board’s 
principles, decisions, and administration of decisions, were steadily 
increasing its control over industrial relations throughout the coun- 
try. Sanitary standards were beginning to be worked out which 
would have been effectively enforced through the administrative 
machinery. The effect of the board’s work cannot be measured by 
the awards alone. In one hundred and thirty-eight recorded in- 
stances, and probably also many others, strikes or lockouts were 
averted or called off as a direct result of the board’s intervention. 
The principles of the board were adopted by other governmental 
departments, such as the Ordnance Department, in the adjustment 
of industrial disputes in their jurisdiction. Many cases were settled 
without recourse to the board, in accordance with its principles 
or some award or the rulings of an administrator in some case. 
Instances of this occurred in Washington, D. C., and Philadelphia 
street-car disputes, wage adjustments in the Lehigh Valley region 
of Pennsylvania, and elsewhere. 

On all these tendencies and on the board itself the signing of the 
armistice in November had a profound effect. Almost immediately 
the War Department began to notify manufacturers of cancellation 
or contemplated cancellation of war contracts. Manufacturers 
immediately took alarm, discharge of workers commenced, and the 
whole scene of industry became uncertain and confused. The 
powers of the board derived from the support of other govern- 
mental departments was greatly decreased because the policy of the 
President was not defined. Before the armistice there had been 
only two instances of actual refusal to abide by the decision of the 
board. The drastic settlement of those cases by the President had 
brought all parties into line. After the armistice, however, many 
employers who objected to the board’s decrees in their cases as- 
serted that the board was created only for the duration of the war 
and that the armistice had ended the board and the force of its 
decisions. They proceeded to defy the board with varying degrees 
of openness. The President requested the board to continue with 
its work, and after consideration of the situation the board issued 


| 
| 

\ 


THE NATIONAL WAR LABOR BOARD 51 


on Dec. 5, 1918, a statement to the effect that thereafter it would 
act only in cases jointly submitted to it for arbitration, and that all 
cases then before the board would be handled as they had been in 
the past. The board also announced then that — 


“wherever question arises under awards already rendered as to whether 
those awards are still in effect on account of the term ‘duration of the 
war,’ the Secretary be instructed to advise them that those awards are 
in effect and that the words are interpreted to mean until peace has been 
proclaimed by the President of the United States.” 


Much of the board’s prestige and power was retained and, as in- 
dicated in the foregoing figures, cases continued to be submitted for 
adjudication. Two of these, the New York Harbor case and the 
Patterson textile case, were very important both in the number of 
workers affected and in the character of the issues involved. In the 
President’s cable message to the joint chairmen in regard to the 
New York Harbor case he stated: 


“T am sure that the War and Navy departments, the Shipping Board 
and Railroad Administration and any other governmental agencies 
interested in the controversy will use all the power which they possess 
to make your finding effective, and I also believe that private boat 
owners will feel constrained by every consideration of patriotism in the 
present emergency to accept any recommendation which your board 
may make. Although the National War Labor Board, up to the signing 
of the armistice, was concerned solely with the prevention of a stoppage 
of war work and the maintenance of production of materials essential 
to the conduct of the war, I take this opportunity also of saying that 
it is my earnest hope that in the present period of industrial transi- 
tion arising from the war the Board should use all means within its 
power to stabilize conditions and prevent industrial dislocation and 
warfare.” 


Through the spring, however, the- activity and effectiveness of 
the board gradually declined, partly for lack of funds and partly 
because of apathy on the part of all parties, — the government, 
capital, labor, and the public. The compelling need for war pro- 
duction which brought the board into being and maintained it 
was gone. Group interests shifted to other matters. On June 25, 
1919, the board adjourned subject to the wishes of the President. 
It recommended that its files and records be transferred to the 
Department of Labor, likewise any further administrative work 
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in connection with outstanding cases. It declined thereafter to 
accept any further cases. Cases then pending were to be finished 
by the joint chairmen or sections of the board. On August 12, 
1919, the board met for the last time, and after completing action 
on all cases pending but one, it formally dissolved. 

In order better to understand the meaning of the work of the 
board it will be helpful at this point to discuss briefly the leading 
features of some of the important cases which it handled and con- 
sider the application and working out of some of its principles. 

One of the earliest cases — third on the docket — was that of the 
Employees v. Western Union Telegraph Co. The complaint was 
that the company discharged employees if they joined the teleg- 
raphers’ union. The union threatened a strike if this was not 
discontinued. The extent of its organization was not certain, but 
the tying up of all the telegraph lines (for the case also involved 
the Postal Telegraph Company) would have seriously crippled the 
nation’s war effort. The joint chairmen of the board, acting as 
mediators, proposed that the company should cease from discharg- 
ing employees for joining the union, that the company recognize 
and deal with committees of the employees but not with the union, 
and that the union give up its right to strike and both sides refer 
all grievances to the board for settlement. The company declined 
this compromise and offered another, but refused to cease discharg- 
ing employees because of their union affiliations. The company’s 
compromise was unacceptable to the joint chairmen. The com- 
pany refused to submit its side of the case to the board. The board 
could not agree on any action and simply published a statement of 
the various proposals and a record of their vote on the matter. 
The company was urged to adopt the plan proposed by the joint 
chairmen. It flatly refused. President Wilson publicly requested 
the company to conform to the plan of the joint chairmen, but ~ 
without success. In the meantime, the telegraphers’ union again 
threatened a strike, and early in July, at the President’s request, 
Congress authorized him to take control of all the telegraph and 
telephone lines. This he did forthwith, and the adjustment of 
employees’ grievances came under federal control. This case was 
the first one involving the issue of collective bargaining. Though 
the issues in the case were never satisfactorily settled, it served 
as the anvil upon which the board hammered out its actual working 
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policy in regard to the bargaining relations between employers and 
employees. 

Another interesting early case was Employees v. Frick Co., 
eic., of Waynesboro, Pa.,? decided July 11, 1916. The board in this 
case took the stand that there should be a minimum wage established 
not in reference to the economic power of the workers to compel it, 
but in reference to a determinable standard of living. The workers 
asked, among other things, a minimum wage of thirty cents an hour, 
common labor receiving at that time as low as twenty-two cents 
an hour. The award granted a minimum of forty cents an hour 
and announced that the board had under consideration the deter- 
mination of what should actually constitute the living wage in 
accordance with its principles. Skilled workers were awarded the 
increase they demanded. This was the first case in which an ad- 
ministrator was appointed. The case included eight establish- 
ments employing some three thousand workers. Shop committees 
were ordered to be created by the award. As such a thing had 
never existed or been seriously considered there before, the ad- 
ministrator had many problems to solve. His success in securing 
mutual understandings and good will among all parties was a 
considerable factor in the establishment of administrators as a 
regular part of the machinery of the board. 

In the case of the Worthington Pump & Machinery Corporation, 
decided July 11, 1918, the installation of the basic eight-hour day 
was the paramount issue. The company was manufacturing parts 
for submarine destroyers. As the Secretary of the Navy was most 
urgent that no dispute should be allowed to delay the work and 
favored the installation of the basic eight-hour day in all plants 
engaged on navy work, the board granted it in this instance. 
The award also established a classification and set of ratings for 
machinists. Later, a section of the board worked out in this case a 
definition of the qualification for the varying classes of machinists. 
This classification and set of definitions became of considerable 
importance subsequently, and formed the basis of administrative 
rulings in other cases. 

The cases which firmly established’ the position of the board 
were those of the Smith and Wesson Company, making fire-arms, 
and the Bridgeport machinists. 


2 Docket No. 40. 3 Docket No. 14. 
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In the Smith and Wesson case,‘ the board declared in its find- 
ings that the practice of making contracts between the employer 
and the individual employees, whereby the employee agreed not to 
join a union “even if such contracts were lawful when made, is 
contrary to the principles of the National War Labor Board and 
should be discontinued for the period of the war.” This declaration 
in effect nullified the decision of the United States Supreme Court 
made in December, 1917, in the case of Hitchman Coal & Coke Com- 
pany v. Mitchell,> where a union was enjoined from attempting to 
organize employees who had signed such contracts. The action of 
the board in the Smith and Wesson case was based on the idea that 
when representatives of the leading employers of the country agreed 
to the principles of the board they waived their legal rights under the 
Hitchman decision, just as in substance the trade union leaders had 
waived their right to conduct strikes. The Smith and Wesson Com- 
pany, however, declined to give up its legal right in this respect, 
and, as it had not originally agreed to abide by the board’s findings, 
it refused to do so. The board reported the situation to President 
Wilson, who promptly directed the War Department to commandeer 
the plant. This was done, and the board’s findings were put into 
effect. As regards the individual contracts, this case is an interest- 
ing example of how law often lags far behind eee practice 
and public opinion. 

The case of the Bridgeport Machinists* was one of the most 
difficult cases in the history of the board, and probably the most 
important in its effect on relations between all the parties in interest. 
Bridgeport was one of the leading munitions centers. There the 
Remington Arms Company was making over nine tenths of the car- 
tridges used by the American forces abroad. Many other companies 
in that city were engaged in war work. During the spring there 
had been friction between two companies and their employees. A 
special board appointed by the Government Ordnance Department 
adjudicated the issues, awarding a classification of machinists, 
among other points. The two companies refused to abide by the 
decision and appealed to the Secretary of War. Neither party had 
formally consented to abide by the award of the Ordnance Board. 
The machinist employees threatened a strike unless the award was 
enforced, whereupon the Secretary of War requested the National 
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War Labor Board to hear and decide the issues. The workers and 
employers agreed to abide by the board’s decision. Practically all 
other companies in the city, sixty-six in all, agreed to conform to the 
award of the War Labor Board, bringing about sixty thousand 
workers under it. The other leading issue was the matter of the 
eight-hour day. After prolonged investigation and much considera- 
tion the board failed to agree on the points involved, and the case 
was then sent to one of the ten umpires. Meanwhile feeling was 
running high at Bridgeport. The workers were suspicious and 
impatient at the failure of the board to reach a prompt decision. 
The umpire’s award granted the eight-hour day but reversed the 
Ordnance decision on the matter of classification. Statements 
and decisions by other governmental agencies had led the machin- 
ists to believe that classification was an established governmental 
policy. On this ground they struck, and refused to abide by the 
award. President Wilson thereupon wrote to the Bridgeport ma- 
chinists’ union that the government had commandeered the plant 
of the Smith and Wesson Company, because it refused to abide by 
an award of the War Labor Board, and “ Having exercised a drastic 
remedy with recalcitrant employers, it,is my duty to use means 
equally well adapted to the end with lawless and faithless em- 
ployees.” He requested them to return to work and abide by the 
award, and stated that if they refused they would, through the 
United States Employment Service, be barred from employment in 
any industry connected with the war and their industrial draft 
exemptions would be cancelled. He also wrote a letter to the em- 
ployers insisting that all strikers should be reinstated. This action 
ended the strike. The board sent an administrator to Bridge- 
port, who stayed there for several months, supervised the election 
of shop committees, allayed much of the anger and suspicion, in- 
terpreted the award, supervised the payment of back pay granted 
under the award, and brought about vastly better understanding 
and good will among all parties. 

The President’s action in the Smith and Wesson and the Bridge- 
port cases greatly enhanced the prestige and power of the board 
among employers, employees, other governmental departments, 
and the general public. Thereafter its decisions were respected, 
and, up to the time of the armistice, obeyed, even though reluctantly 
in some instances. 
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There were three important cases involving employees of the 
General Electric Company at its large works in Schenectady, New 
York; Pittsfield, Massachusetts; and Lynn, Massachusetts. In 
the Pittsfield case, decided July 31,’ the board prohibited the prac- 
tice of making individual contracts as described in the Smith and 
Wesson case. The award provided, among other things, a method 
of electing shop committees in greater detail than had hitherto 
been specified, determined various points in regard to pay, and 
directed the appointment of an administrator. The same adminis- 
trator supervised the situation in all three awards and worked out 
the shop committee system fully and satisfactorily. 

The case of the Bethlehem Steel Company did not involve any 
peculiar principle, but was important chiefly by reason of the tre- 
mendous quantity of guns and shells being manufactured by that 
company. The complaint was originally made only by the ma- 
chinists and electrical workers, some ten thousand in all, but the 
findings of the board also provided that wages and working condi- 
tions of other crafts should be adjusted by shop committees to be 
elected. Thus the award came to cover all the thirty thousand 
employees in the works. In this case the chief complaint had been 
about the method of pay. The question of payment of back pay 
later became important. The administration of this case, and the 
Bridgeport and the Corn Products cases, lasted longer probably 
than any others. The Bethlehem case, in fact, was the only case 
left unfinished at the time of the dissolution of the board. 

The street-car cases were in many respects unique. Counsel for 
the American Electric Railway Association, and for the electric 
railway employees’ union, held a series of joint conferences with the 
joint chairmen on the general principles involved in all this group 
of cases. In these conferences the employers’ representatives ad- 
mitted that the condition of the companies’ finances was immaterial 
in determining the question of granting a minimum wage. It was 
then unofficially announced by the chairmen that in the granting 
of minimum wage increases the board would not consider whether 
or not the companies could afford to pay the increase. The pay- 
ment of a living wage was made a first charge on the business. 
Nevertheless the joint chairmen formally requested President 
Wilson to take action toward permitting the street railways to 
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increase fares. Being public utility companies they were limited 
by franchise or otherwise in the amount of fare they could charge, 
and many of them were in serious financial conditions. As the 
employees in most of the railway cases were well organized and had 
obtained recognition by the employers, the question of collective 
bargaining did not often enter into the cases. The men’s demands 
were chiefly for wage increases. The awards usually granted sub- 
stantial increases. For this reason there has been an impression 
that the board’s awards are largely responsible for the number 
of street railways now in the hands of receivers. But from a list of 
such receiverships, as of April 12, 1919, submitted to the board by 
one of the street railway companies, it appears that out of the fifty- 
nine companies then in receiverships (in twenty-seven states) only 
five had gone into receivers’ hands after an award by the board. 

In the case of Molders v. Wheeling Mold and Foundry Co.,® de- 
cided by an umpire, the chief question was whether the eight-hour 
day should be adopted. The umpire held that the eight-hour day 
- should be adopted. He pointed out, however, in his opinion that 
there are emergencies likely to occur when for a brief period that 
limit may be exceeded. He went on to say: 


“But the protection of the eight-hour day will amount to nothing if it 
rests with the employer alone to declare the emergency. The fifty per 
cent allowed for overtime is too small a penalty in view of great profits 
that may arise. It is true that what is ‘an emergency’ can be and has 
been defined. Still it rests with the employer to declare that the facts 
place the demand within the definition of an emergency.” 


He therefore held that, as a protection against overtime ‘‘on emer- 
gencies,” nothing should be held an emergency unless so declared by 
majority vote of a joint board to consist of two members to be 
selected by the employer and two by the employees. The provision 
of this bit of democratic machinery is a significant step. 

The case of Employees v. Manufacturers of Newsprint Paper,® 
decided June 27, 1918, is interesting because in it a majority of the 
manufacturers of newsprint paper voluntarily agreed to abide by 
the decision of the board and argued their cases as a whole. Thus 
the decision came to govern substantially that entire industry. 

The award in the case of Employees v. Corn Products Refining 


8 Docket No. 37). 9 Docket No. 35. 
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Company® contains a very complex and interesting classification 
and rating of the workers in that industry, based on a prolonged, 
detailed study of the jobs by two of the board’s examiners. The 
back pay granted under the award to the workers of the four fac- 
tories of that company amounted in all to over $950,000. The com- 
pany paid it all, and wrote to the secretary of the board that the 
benefits which the company had and expected to receive from 
the classification alone would exceed the sum expended in back pay. 
Another interesting feature developed in the administration of the 
case was an agreement between the management and the newly 
created shop committee of one of the plants that the manage- 
ment would discharge any worker recommended for discharge by the 
committee and would not take them back except on recommenda- 
tion of the shop committee. In this plant there was after the award 
a brief strike by one group of workers. The management placed 
the responsibility of handling the situation on the shop committee. 
The committee responded by offering to negotiate for the group; 
and when the strikers refused to negotiate, the committee sustained 
the management and secured an entirely new set of satisfactory 
workers in place of the strikers. 

The case of the Marine Workers Affiliation of the Port of New 
York," was chiefly significant in relation to the board because of 
the fact that at the request of the President, the Railroad Adminis- 
tration, the Shipping Board, the Navy Department, and the War 
Department all submitted to the jurisdiction of the board. The 
private boat owners refused to submit. As this refusal occurred 
several months after the armistice was signed, the government did 
not undertake compulsory action against the private owners. The 
issues were wages and the eight-hour day. The technical questions 
of operation were highly complex, the parties defendant numerous 
and inharmonious, the feelings intense and bitter. The final results 
were probably unsatisfactory to every one. 

Perhaps the chief defect of the board was its inability in a num- 
ber of important instances to reach a prompt decision. This, how- 
ever, was inevitable because of the bi-partisan make-up of the 
board and the comparative inexperience of so many of the employ- 
ers of the country in collective bargaining with unions. Another 


10 Docket No. 130. 
1 Docket No. 10; Docket No. 1036. 
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reason for the delays came from the fact that it was exceedingly 
difficult to secure a clear understanding of the technique of opera- 
tion in the wide variety of industries that came before the board. 
Without such an understanding prompt and wise decisions were very 
difficult to reach. The members of the board could not be experts 
in all industries, and it was very difficult to secure examiners or 
administrators who possessed good judgment, were able to grasp the 
technical side of the respective industries and at the same time 
maintain the right attitude toward the opposing parties. 

Not even the warmest friends of the board would deny that it 
had imperfections, and some of them serious. 

Nevertheless the board accomplished much real service to Ameri- 
can industry. Its principles and investigations and decisions in 
regard to the minimum wage went far toward establishing that 
_ principle as an actuality in this country. The machinery of admin- 
istering the awards by agents of the board proved important. Pre- 
viously the labor unions, especially on the railroads, had often 
objected to arbitration of disputes, because the interpretation and 
carrying out of the award was in the sole control of the employer. 
This objection was therefore done away with. The administrators 
also served as a valuable source of technical and other information 
for the board, as did the examiners likewise. 

But the important accomplishment of the board concerned the 
bargaining relationships between employers and employees, whether 
organized or unorganized. The great body of American employers 
have steadily opposed the recognition of unions and dealing with 
them on an equal basis, and great industrial areas have remained 
devoid of union organization. 

At first the consensus of opinion among employers seemed to 
be that the boards’ principles simply called for a maintenance of the 
status quo in all matters affecting unions. As interpreted in the 
decisions, however, it became clear that unions should be permitted 
to organize even in shops which heretofore had been closed non- 
union shops. The unions were not to strike to compel recognition in 
any shop where they had previously not been recognized, but the 
board would direct the employer to recognize and deal with shop 
or departmental committees which might or might not be con- 
trolled by unions. Several awards specified the method of electing 
such committees. In October the joint chairmen outlined a plan 
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of election of shop committees as a guide for administrators and 
others in supervising such elections. 

These committees were in the awards assigned various duties, 
such as working out classifications, wage scales, discharges, sanitary 
conditions, hours, holidays, piece-work rates, establishment of an 
apprentice system, and matters not settled in the award. 

The board held that where a shop had been unionized before the 
establishment of the board the shop should continue unionized.” 
Also that where an employer had recognized some unions and had 
not recognized others, or where some of the employers who came 
within an award had organized the employees in their plants into 
unions and other such employers had not done so, the employers 
should continue to negotiate with union committees to the same 
extent as theretofore, although they were not obliged to further 
organize the workers in their plants.” 

Employers were forbidden to discriminate against workers be- 
cause of membership in unions or for legitimate trade-union activi- 
ties.‘ In several cases where employees had been discharged for 
such reasons the board ordered their reinstatement with compen- 
sation for all they had lost by reason of their discharge.” The 
board forbade the blacklisting of union men, and forbade employers 
to make with their employees individual contracts which deter 
their employees from joining unions. It held that peaceful partici- 
pation in a strike should not act as a bar to re-employment. In 
one instance it referred to the War Department evidence that em- 
ployers had missed the selective draft law in order to punish union 
men. The board held that it is not sufficient for the employer to 
countenance a ‘‘company union;” and that the employer may not 
compel the men to join a beneficial organization conducted by it, 
but the employees must be allowed to become members of any 
legitimate labor organization without interference on the part of 
the company.!® 


12 Gem Metal Products Corp., Docket No. 591. 

18 St. Louis Coffin Co., Docket No. 258; Philadelphia Machinists, Docket No. 400. 

14 Waynesboro Cases, Docket No. 40; N. Y. Consolidated R. R., Docket No. 283. 

45 General Electric Co., Lynn, Docket No. 231; National Car Coupler Co., Docket 
No. 328; Savannah Electric Co., Docket No. 748. 

16 For further interesting points and decisions see the excellent summary and digest 
of awards of the National War Labor Board prepared for the board by Mr. Robert P. 
Reeder. 
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Usually the board did not compel an employer to contract with 
a union or to deal with a representative of the employees who was 
not himself an employee unless the employer had been so doing 
before the submission of the controversy to the board.!’ But 
in one case where for several years the company had dealt with a 
business agent of the union and then ceased and refused to meet 
with him, he not being an employee, the umpire held that such 
refusal may constitute a grievance.'® 

Altogether the establishment of collective bargaining was directed, 
with or without shop committees, in two hundred and twenty-six 
cases. Shop committees were thus put into successful operation 
in a sufficient number of instances to give them a great impetus in 
all American industry. The question now will be whether unions 
will desire to take over and control the shop committees and whether 
they have sufficiently extended their strength to do so. It will 
also be very interesting to observe the effect of this shop-committee 
idea on the development of union structure. It may possibly be a 
factor tending to change the structure from craft to industrial form. 
In so far as it assisted an existing decentralizing tendency among 
the unions, it may affect union tactics as well as structure. 

The board surely achieved its most pressing task, the stabil- 
ization and adjustment of industrial relationships in such a way 
as to maintain and increase the war production of the nation. 
Further than that, it did much to educate employers and employees 
and the public in regard to some of the fundamental aspects of 
industrial relationships. Its influence for improvement of indus- 
trial relations during the war was immense. Following its example, 
perhaps similar arbitration boards will be set up for certain in- 
dustries, or in states or other areas. In any event, the impetus of 
its work will be far reaching in all American industry. 

It is natural to compare the National War Labor Board with the 
Australian Court of Conciliation described by Mr. Justice Henry B. 
Higgins in his two masterly articles on ““A New Province for Law 
and Order”’ published in this REvrew.!® 

The War Labor Board was a hurried improvisation created by 


17 St. Joseph Lead Co., Docket No. 16; Commonwealth Steel Co., Docket No. 472; 
Dayton St. Ry. Co., Docket No. 150. 

18 Niles-Bement-Pond Co., Docket No. 339. 

19 29 Harv. L. REV. 13, and 32 Harv. L. Rev. 189. 
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executive proclamation under stress of war. The Court of Concili- 
ation was created by statute in consequence of a constitutional pro- 
vision. The board lived slightly over one year, while the Court of 
Conciliation is now fourteen years old and Mr. Justice Higgins has 
presided over it for twelve years. The board was large and bi- 
partisan; the court is made up of only one man. As a result, the 
Australian court has developed a consistent body of principles and 
has had the support and understanding of a large portion of the 
community. Both of these were impossible to the War Labor 
Board. 

To help maintain production for the sake of war, by conciliation 
and arbitration of labor disputes, is a far different thing from so 
helping to maintain production for the citizen consumer. In the 
latter process a far sounder balance of ideas and forces and a much 
finer and broader conception of human group relationships is 
possible. This appears quite clearly in Mr. Justice Higgins’ articles. 
The questioning of some of our fundamental industrial assump- 
tions which one sees in his second article are characteristic results 
of the stress of war. Such questionings do not appear in the de- 
cisions of the War Labor Board, because it was far more devoted to 
maintaining rigidly the status quo. 

Yet it seems quite possible that this questioning spirit, similarly 
felt in this country, is one of the reasons for the discontinuance of 
the War Labor Board. Aside from their apathy, the parties con- 
cerned perhaps instinctively felt that there is little use in trying to 
lay down law in industry while the fundamental assumptions lying 
behind law are being reconsidered. As Mr. Justice Oliver Wendell 
Holmes, in his address on Law and the Court, before the Harvard 
Law School Association, so finely stated: “As law embodies 
beliefs that have triumphed in the battle of ideas and then have 
translated themselves into action, while there still is doubt, while 
opposite convictions still keep a battle front against each other, the 
time for law has not come; the notion destined to prevail is not yet 
entitled to the field.” The principles to govern a truce may be set 
forth under any conditions which make a truce possible, but the 
existence and growth of law in industry, in the sense which Mr. 
Justice Higgins uses the term, implies the maintenance of the 
Status quo in respect to the major premises of the social order. 

Whether or not the status quo in fundamental social and economic 
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relationships is to be maintained in America is an interesting sub- 
ject for speculation. But in any event such considerations as the 
foregoing must now be taken into account in any thinking about 
arbitration in labor disputes, for truly, as General Smuts has said, 
“humanity has struck its tents and once more is on the march.” 


Richard B. Gregg. 
New York Ciry. 
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SPECIFIC PERFORMANCE IN CONNECTION 
WITH RECEIVERSHIPS 


INTRODUCTORY STATEMENT 


IX discussing the specific performance of contracts in connection 
with receiverships it should be noted at the outset that no action 
for specific performance, or any other action or suit, can be brought 
against a receiver without the permission of the appointing court 
or without the authorization of an enabling statute. However, if 
the third party to a receivership proceeding has what would be a 
claim for specific performance had not receivership proceedings 
taken place, and makes a proper presentation of his case to the 
court appointing the receiver, he may be allowed to press his claim 
by intervention proceedings or be allowed to sue the receiver for 
such relief as the situation may require. 

Whether such third party shall have the remedy of specific per- 
formance or a remedy analogous to specific performance, or whether 
he simply has a claim for breach of contract, usually depends on 
the question whether or not the party claiming specific performance 
of a contract has a lien, charge, equitable or other interest in the 
receivership property which puts him in a different or better posi- 
tion than other claimants or creditors. The determination of these 
questions may be complicated by questions of notice and the effect 
of registry laws. 

We must further bear in mind that a lien or charge is, in strictness, 
neither a jus in re nor a jus ad rem; that is, it is not a property in the 
thing itself, nor does it constitute a right of action for the thing. 
The existence of a lien presupposes the property to be in some other 
person.! 

The holder of an equity or equitable title in property, on the 
other hand, has an ownership without the full legal title. An 
equitable title or interest is a property right and may be such an 
interest in real estate as will pass to one’s heirs, and not pass as 


1 Brace v. Duchess of Marlborough, 2 P. Wms. 491 (1728); Ex parte John S. Foster, 
2 Story (U. S.), 131, 147 (1842); Fed. Cas., No. 4960. 
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personalty to the executor or administrator? The holder of a lien 
or charge may have a right to have property in the hands of a 
receiver sold or otherwise disposed of to satisfy the lienholder’s 
claim, but such a lienholder has not a right of specific performance 
either against the original owner of the property or against the 
receiver of such property. The owner of an equitable title or inter- 
est in property may have a right of specific performance against the 
owner of the legal title to such property, and may have a right anal- 
ogous to specific performance against a receiver of such property. 

For the purposes of this article we shall take up: 

I. Cases of receivers after judgment to carry the judgment into 
effect. 

II. Receivers after judgment under creditor’s bills and by way 
of equitable execution, as the term is used in England; and re- 
ceivers in supplementary proceedings and in aid of execution 
proceedings, as the terms are used in the United States. Such 
receivers may, by statute, be invested with title. 

III. Equitable receivers, who take possession and care for prop- 
erty, but who are not invested with the title to the property. 

IV. Receivers in bankruptcy, whose title to property depends 
upon the uses and rules of equity and also upon the bankruptcy 
statutes. 

V. Liquidators or receivers after dissolution of a corporation, 
who, by the statutes of England and most of our states, are invested 
with title to the property of the dissolved corporation. 

VI. Specific performance of contracts entered into by the re- 
ceivers themselves, either as individuals or as officers of the court. 


I, RECEIVERS AFTER JUDGMENT TO CARRY THE 
JUDGMENT INTO EFFECT 


Formerly chancery courts enforced their own decrees mainly 
by writs of sequestration. By such a writ of sequestration the 
property of the defendant was held by the sequestrator under the 
order of the court until the defendant performed the decree. To-day 
receivers are frequently appointed to accomplish what the defendant 
is ordered to do but refuses. The powers of such receivers are 
broader than were the powers of sequestrators, and the powers of 


2 See matter discussed in this article, note 15. 
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the court in appointing receivers are broader than they were under 
the old writs of sequestration. The statutes in many states provide 
for the appointment of such receivers.* The execution of a con- 
veyance by such a receiver, or the satisfaction of an instrument 
by such a receiver, are common exercises of such powers.‘ 

The right of specific performance in such cases accrues against 
the defendant and not against the receiver. The court applies 
the remedy on proper presentation of the case by the plaintiff and 
uses the receiver as the means to an end. Such appointments of 
receivers to perform specific acts present and suggest few intricate 
legal problems. When in other cases a receiver has been appointed 
for one reason or another and a third party claims specific per- 
formance against the receiver, then some intricate legal problems 
arise. 


II. RECEIVERS AFTER JUDGMENT UNDER CREDITORS’ 
- BILLS AND BY WAY OF EQUITABLE EXECUTION 


After a party has secured a judgment and is unable to satisfy 
that judgment by execution at law, he may come into a court of 
equity either for the purpose of removing some obstruction fraudu- 
lently or inequitably interposed to prevent sale of defendant’s 
property on execution,° or he may ask the aid of a court of equity 
to obtain satisfaction of his judgment out of the equitable property 
of the defendant.’ In either case, a receiver is frequently appointed 
to accomplish this end for the judgment creditor. 

Such receivers are known as receivers under creditor’s bills in 
America, receivers by way of equitable execution in England, 
and under some state statutes they aré called receivers under 
supplementary proceedings and receivers in proceedings in aid 
of execution. In all the above cases such receivers are governed 
by the usages and rules of equity, as in the case of equitable 
receivers,’ except, however, as the statutes may change or en- 


8’ New York Civit Cope, § 713 (2); Onto Gen. Cops, § 11,894 (3); CALIFORNIA 
Cope oF Civ. Proc., § 564 (3). 

4 Scadden Flat G. M. Co. v. Scadden, 121 Cal. 33, 53 Pac. 440 (1898). 

5 Freedman’s Savings & Trust Co. v. Earle, r10 U. S. 710, 715 (1884); Rice Co. 
v. McJohn, 244 Ill. 264, 270, 91 N. E. 448 (1910). 

6 See references in note 5, supra. 

7 See Title ITI, this article. 
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large such usages and rules. Such statutes may vest title in the 
receiver.® 

Such property goes into the hands of the receiver burdened with 
all liens, charges, and equitable interests properly attached thereto 
or existing therein. 

In such receiverships the same criterion must hold as holds in 
ordinary equitable receiverships,? namely, has the party demanding 
specific performance any lien, charge, or equitable interest in or 
against the property in the hands of the receiver, and furthermore, 
has such receiver the mere possession of the property, or has he 
been vested by statute or assignment with title.’ 


Ill. EQUITABLE RECEIVERS 


An equitable receiver is appointed by a court of equity or a court 
having statutory power to appoint such receiver. General statutes 
may authorize equitable or other courts to appoint such receivers. 
Such statutes are found in many states, and are little more than 
codifications of the ordinary uses of rules of equity authorizing the 
appointment of such receivers, and governing the conduct of the 
receivers after appointment. Unless the statute specifically invests 
such receivers with title," such receivers do not have the full abso- 
lute title to the property which comes into their hands. They have, 
however, possession of such property, and, as one of the English 
courts puts it, they are the caretakers and the defendants are the 
owners.” Such equitable receivers must be distinguished from 
liquidators, as they are termed in England, or receivers after disso- 
lution of corporations, as they are termed by the statutes of most 
of our states. After corporations cease to exist, receivers may be 
by statute vested with the title to the property of such dissolved 
corporation.” We will consider, with reference to equitable re- 


8 New York Crvit Cong, § 2468. 
® See Title III, this article. 
10 See Titles II, IV, and V, this article. 
11 Receivers of dissolved corporations are generally vested by statute with title. 
2 BrrpsEve, Consort. Laws or New York ANN., 2054, L. 1909, Ch. 28. 
Receivers in supplementary proceedings, New York Crvit Cope, § 2468. 
Receivers of corporations generally, Arkansas, 1904, Dic. or Srat., chap. 125, 
§ 6348. It is rather unusual for an equitable receiver to be vested with title. 
2 Paterson v. Gas Light & Coke Co., [1896] 2 Ch. 476. 
13 See Title V, this article. 
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ceiverships: (a) Contracts concerning land, and (6) Contracts not 
concerning land. 


(a) CONTRACTS CONCERNING LAND 


(1) Rights of Vendee 


When property is placed in the hands of a receiver, we may find 
that the defendant in the receivership case has made a contract 
to sell either all or part of his real estate which is in the hands of the 
receiver. In such a case, what are the rights of the vendee to such 
a contract? Has the vendee the right to have such contract specifi- 
cally performed just as if no receivership had taken place? In 
order to answer this question, it must be first determined what, if 
any, liens, charges, or equitable interests the vendee has in the 
property which has been placed in the hands of the receiver by a 
proper court proceeding. Lord Cranworth, in Rose v. Watson,“ 
says as follows: 


“There can be no doubt, I apprehend, that when a purchaser has 
paid his purchase money, though he has got no conveyance, the vendor 
becomes a trustee for him of the legal estate, and he is, in equity, con- 
sidered as the owner of the estate. When, instead of paying the whole 
of the purchase money, he pays a part of it, it would seem to follow, as a 
necessary corollary, that, to the extent to which he has paid his purchase 
money, to that extent the vendor is a trustee for him; in other words, 
that he acquires a lien, exactly in the same way as if upon the payment 
of part of the purchase money the vendor had executed a mortgage to 
him of the estate to that extent.” 


The doctrine declaring that the vendor becomes a trustee for the 
purchaser is based upon the doctrine of equitable conversion. This 
doctrine of equitable conversion, or treating the land as belonging to 
somebody else before it has been actually transferred to that other 
person, results from a contract which can be specifically performed,” 


14 Rose v. Watson, 10 H. L. Cas. 672, 683 (1864). 

1 Edwards v. West, 7 Ch. D. 858, 862 (1878). 

Mr. Langdell in his Brrer SuRVEY oF Equity JURISDICTION, page 65, tells us that 
“Equitable conversion depends upon the intention of the owner of the property, as 
shown by his making the contract. But this, surely, has nothing to do with the rela- 
tions between the vendor and the vendee, and consequently nothing to do with the 
question whether the ownership of the land has passed from the vendor to the ven- 
dee. It is a matter entirely between one of the contracting parties and his represent- 
atives, and in regard to which the other contracting party neither has any right, nor 
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so that if there is no specific performance of the contract possible, 
there is no conversion." 


If specific performance of the contract is possible, then the 


is subject to any duty.” This argument of Mr. Langdell does not carry conviction 
to our minds, for the following reasons: 

If the vendor intends his real estate to pass, at his death, to those who would or- 
dinarily receive only personalty, he may make a will to that effect, but in that event 
the real estate will not, by the doctrine of equitable conversion, be converted into 
personalty; it will not go to the executor or administrator at all; it will always be real 
estate though distributed under the will to those who would take as if it were 
personalty. 

If, on the other hand, the vendor intends to convert the real estate into personalty 
before he dies so that, at his death, this real estate may pass as personalty to his ex- 
-ecutors and administrators, then we fail to see how this can be accomplished without 
the vendor conferring some rights as to this conversion on the vendee, and for the 
following reasons: 

If the deceased has actually converted his real estate so that it will pass, at his 
death, as personalty, some personalty must be in existence at his death. Personal 
property must take the shape of tangible movable property or choses in actions, 
claims, etc. If money or other tangible property has taken the place of the real estate, 
then the transaction is closed and the intention of the deceased has been actually put 
into effect — there has been a conversion, in fact. If, on the other hand, the trans- 
action has not been closed, what can the vendor have in the shape of personal property 
to leave to his executors and administrators, unless it be a claim against the vendee? 

In order to establish a claim against the vendee, or any one else, it is necessary to 
have his consent, express or implied, or show such relations between the parties as 
the law will say establishes a claim. A claim cannot be established against the vendee, 
or anybody else, merely by the intention of the vendor. The relations between ven- 
dor and vendee are expressed by the contract, wherefore the rights or claims of the 
vendor or the personal property rights which he leaves at his death arise out of and 
are created by the contract. (Edwards v. West, 7 Ch. D. 858, 862 (1878).) 

If the vendor has a claim against the vendee, he must have parted with something 
for that claim. Equity will not give the vendor such a claim unless it gives the ven- 
dee something equivalent thereto. Equitable rights and remedies have been invented 
from time to time for the purpose of doing full justice between parties. 

If equity should not give the vendee an equitable interest or title in the land until 
the time fixed for the performance of the contract or the payment of the full price, 
then the vendor, dying before the completion of his contract, would die leaving an 
absolute and complete title to the property. Such property would go to the heirs 
because no conversion had taken place. But Mr. Langdell admits that conversion 
has taken place as between the vendor and his representatives. If conversion has 
taken place, and the heirs get only a bare naked legal title, and the executor or admin- 
istrator get a right to the purchase money, then we must account for the beneficial 
title in some one. The vendee is the third party in the triangle and the only one to 
have the beneficial equitable title, which title is alienable, descendable, and devisable 
in like manner as real estate held by legal title. Lewis v. Hawkins, 23 Wall. (U. S.) 
119 (1874). 

16 Edwards v. West, 7 Ch. D. 858, 862 (1878); Haynes ». Haynes, 1 Dr. & Sm. 426, 
432 (1861). 
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vendee has an equitable estate in the land bargained and sold, 
at the time the contract is entered into. This proposition is, we 
believe, supported by reason and by the weight of authority.!” 

If specific performance of the contract of sale is not possible and 
there is no conversion, what interest, if any, in the property has the 
purchaser? 

If the purchaser has paid his full purchase money and has per- 
formed his part of the contract, though he cannot have the property, 
he has a lien for all the money paid, — why? Because the money 
was advanced upon the faith of the land, the subject of the contract.!® 

If, on the other hand, the purchaser has only paid part of the 
purchase money and has performed his part of the contract, though 
he cannot have the land, he has a lien pro tanto for the money 
paid,—why? Because the money was advanced upon the faith 
of the land, the subject of the contract.!® 

It has been said that the purchaser not only gets a lien on the 
land for the amount of purchase money paid, but, in addition, he 
gets a lien on the land as security for the performance of the vendor’s 
obligation to carry out the contract.”? This proposition we do not 
believe to be tenable.” 


17 Paine v. Meller, 6 Ves. 349 (1801); Edwards v. West, 7 Ch. D. 858, 862 (1878); 
Eastern Counties Ry. Co. v. Hawkes, 5 H. L. Cas. 331, 377 (1855); Secombe ef al. 
v. Steele, 20 How. (U. S.) 94, 103 (1857); Lewis v. Hawkins, 23 Wall. (U. S.) 119 
(1874); Laughlin 2. North Wisconsin Lumber Co., 176 Fed. 772 (1910); Howard 2. 
Linnhaven Orchard Co., 228 Fed. 523 (1913). 

_ 18 Rose v. Watson, 10 H. L. Cas. 672, 682 (1864). 

19 Thid. 

20 See PomERoy’s Equity JURISPRUDENCE, § 1263. 

1 We fail to find adjudicated cases in England or the United States which allow the 
vendee a lien on the vendor’s land as security for the vendor’s performing his obliga- 
tions under the contract (doctrine laid down by PomERoy’s Equity JURISPRUDENCE, 
§ 1263), although many cases properly, we think, allow a lien by the vendee for the 
purchase money paid. 

If the vendee is without fault and the vendor is at fault and will not or cannot convey, 
then the vendee may bring an action in equity for a foreclosure of his lien, pro tanto, 
on the land for the amount paid pursuant to the contract (Rose v. Watson, ro H. L. 
Cas., 672 (1864); Elterman v. Hyman, 192 N. Y. 113, 84 N. E. 937 (1908)). The com- 
mencement of such an action is not a rescission of the contract of sale, but an affirm- 
ance thereof. (Elterman ». Hyman, 192 N. Y. 113, 84 N. E. 937 (1908); Davis ». 
Rosenzweig Realty Co., 192 N. Y. 128, 84 N. E. 943 (1908).) 

The difficulties in the way of allowing the vendee a lien on the vendor’s land as 
security for the vendor’s performing his obligations under the contract (see PoMEROY’s 
EQuITy JURISPRUDENCE, § 1263) seem to us insurmountable. 

Since the vendee’s lien for the amounts paid pursuant to the contract is implied in 
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A receiver takes the property subject to any liens, charges, or 
equitable interests which exist against the same,” for “‘ Equity will 
not merely enforce the execution of a trust against the trustees 
themselves, but against all persons who obtain possession of the 
property affected by the trust, provided they had notice of the 
trust.” 

If the vendee has paid the full purchase price and done all things 
agreed by him to be done under the contract of sale to entitle him 
to a conveyance, and the contract is such a one as can be specifi- 
cally performed, then he has the full equitable title, and the vendor 
has the mere naked title in trust for the vendee, the vendor hav- 
ing no beneficial interest therein. A vendee in such a situation, it 
would seem, should sue the original vendor for specific performance 
of the contract, making the receiver a codefendant by permission 


equity and depends upon the contract, then the vendee loses his lien if he treats the 
contract as rescinded (Davis v. Rosenzweig Realty Co., 192 N. Y. 128, 84 N. E. 943 
(1908)). Even if this lien for the definite amounts paid may be created independent 
of the contract (Davis v. Rosenzweig Realty Co., 192 N. Y. 128, 84 N. E. 943 (1908), 
dissenting opinion), it is another thing to ask equity to impress a lien on the vendor’s 
land or real estate as security for the vendor’s performing his obligations. 

If we are to insist upon a lien on the land as security for the performance of the 
obligations of the vendor, when does that lien attach? If it attaches when the con- 
tract is made, it must attach under the contract, or as resulting from the contract, or 
implied in equity from the unexpressed understandings of the parties. But by the 
contract the parties agree to perform and not to break, and how can equity imply an 
agreement for a lien covering damages or compensation for failure to perform, when, 
in fact, the parties actually agree to perform? It is a different thing if, in addition to 
making the contract, the vendee pays part of the purchase price; then equity may well 
imply a new agreement by the vendor to give the vendee an interest in the land equal 
to the payment. 

Courts of equity do not, we believe, imply a lien as security for indefinite damages, 
either in favor of a vendor or a vendee of land. See Brawley v. Catron, 8 Leigh (Va.), 
522 (1837); Barlow v. Delany, 36 Fed. 577 (1888). Says Mr. Pomeroy in regard to the 
vendor’s lien: “There must be a certain, ascertained, absolute debt owing for the pur- 
chase price; the lien does not exist in behalf of any uncertain, contingent or unliquidated 
demand.” (PomEroy’s Equity JURISPRUDENCE, § 1251.) We believe the same state- 
ment may be made with even greater force with reference to the vendee’s lien. 

The reason why a vendor and vendee of real estate may frequently be given special 
consideration by courts of equity is that land or real estate cannot ordinarily be dupli- 
cated. If, however, the vendee admits or treats the contract as broken or rescinded, 
then he admits he cannot enforce a right to the property itself. He may have a claim 
and lien for amounts paid, but as to damages for breach of the contract, which the 
courts of equity cannot enforce, why should he be in a better or worse position than 
any other party to a contract which has been breached by the other side? 

2 Black v. Manhattan Trust Co., 213 Fed. 692 (1914). 

% Pooley v. Budd, 14 Beav. 34, 44 (1851). 
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of the appointing court, because, by the appointment of an equi- 
table receiver, such a vendor, whether a natural person or a corpora- 
tion, would not lose the power to make a conveyance nor lose the 
right to sue or be sued. 

If the plaintiffs to the receivership suit have no lien, equitable 
or other interest in such property, then the vendee, by intervention 
in the receivership suit, may ask that such property be released 
from the order appointing the receiver. If, however, the plaintiffs 
in the receivership case claim an interest in this property, by lien 
or otherwise, the court may refuse to release such property from 
the order appointing the receiver. In such a case the vendee, first 
having the equitable title, then having acquired the legal title © 
through his suit for specific performance against the vendor, would 
hold the legal and beneficial title subject to the claims of the parties 
t- the receivership suit, which claims could be worked out through 
the intervention proceedings of the vendee or by separate suit 
against the receiver with the court’s permission, or by separate suit 
by the receiver against the vendee, as the situation might warrant. 

It may be that the vendee has paid only part of the purchase 
money; in such a case, the property is taken by the receiver subject 
to the lien or equitable interest of the vendee, as indicated above. 
If the time has arrived for his tendering the balance of the pur- 
chase price, the vendee, having a lien and a beneficial interest in 
the property and a right to the legal title by tendering the purchase 
price,“ may sue the vendor for specific performance and make 
the receiver, by permission, a codefendant. In such a situation, it 
would not be safe for the vendee to pay the balance of the purchase 
price to the vendor, particularly if the order appointing the receiver 
ordered the receiver to collect all claims, debts, dues, choses in 
action, etc., outstanding. It would then be the duty of the vendee, 
upon proper court order, upon receiving a conveyance from the 
vendor, to pay over the money to the receiver. The court appoint- 
ing the receiver may or may not release the property, depending 
upon whether or not the plaintiffs or others claim interests or liens 
in the same. 

Such cases are analogous to the cases wherein a party makes a 
contract to convey land and dies. The land, by the doctrine of 
equitable conversion, is considered, at the decease of the vendor, 


* Reeves v. Kimball, 40 N. Y. 299, 305 (1869). 
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as personalty and goes to his executor or administrator. The vendee 
sues the heirs to recover the legal title, because they have the legal 
title, and joins the executor or administrator as parties defendants, 
because they are entitled to receive the money. 

If the situation is such that the vendee’s contract could not be 
specifically performed, then the vendee must fall back on his lien 
for purchase money paid and work out his claim for breach of 
contract like any other claimant. 


(2) Rights of Vendor 

When an agreement is entered into to convey land, and the prop- 
erty of the vendee is taken into possession by a receiver, under 
orders of court, what are the rights and remedies of the vendor 
if he is ready and willing to perform his contract to convey? If the 
’ vendee has a right to specific performance of his contract against the 
vendor, and the contract is mutual, it follows as a corollary that 
the vendor has a right to specific performance of the contract against 
the vendee.” Some cases say the vendee is trustee for the purchase 
money.” As against this proposition, it is often said that the vendor 
may be compensated by a suit in damages for the failure of the 
vendee to take his property. In answer to this, however, it may be 
said that such compensation might not be an adequate remedy, 
that the amount of damage given by a jury might not be the pur- 
chase price agreed upon between the parties. In addition to this, 
the vendor has a right, by contract, to transfer the burdens and 
liabilities of his property to the vendee. 


_ % Eastern Counties Railway Co. v. Hawkes, 5 H. L. Cas. 331, 359 (1855); Old Col- 
ony Ry. Corp. v. Evans, 6 Gray (Mass.), 25 (1856); Staples v. Mullen, 196 Mass. 132, 
133 (1907), 81 N. E. 877; Maryland Clay Co. v. Simpers, 96 Md. 1, 7, 53 Atl. 424 
(1902); Raymond ». San Gabriel Val. Land & W. Co. 53 Fed. 883 (1893). 

% Green v. Smith, 1 Atk. 572 (1738); Pollexfen v. Moore, 3 Atk. 272 (1745); Toft 2. 
Stephenson, 7 Hare, 1 (1848). Mr. Langdell, in his Brier Survey or Equity Juris- 
PRUDENCE, page 380, tells us that “it is impossible that the purchaser should own the 
money, either at law or in equity, while it remains in the hands of the purchaser, or 
that the purchaser should hold any specified money in trust for the seller as such”; 
that the money is not identified. 

If the contract is mutual, we see no reason why the vendor should not have a claim 
on the purchase money, provided the money or funds have been segregated, set apart 
and earmarked. Money may be earmarked (Taylor v. Plumer, 3 M. & S. 562, 575 
(1815); Ex parte Cooke, re Strachan, 4 Ch. D. 123, 128 (1876)), and the vendee may 
have divested himself of the whole beneficial interest in a way which could be unmis- 
takably shown. Fourth Street Bank ». Yardley, 165 U. S. 634, 644 (1897). 
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There are two situations which might present themselves in 
connection with the rights of vendors in receivership: First, when 
the vendee has paid the full purchase price. In such a case the 
vendor, desiring to get rid of his real estate, should sue the vendee 
for specific performance of the contract, joining the receiver as co- 
defendant by permission of the appointing court. The vendee, 
whose property is in the hands of the receiver, whether a natural 
person or a corporation not yet dissolved, has still the power 
to sue and be sued and to hold property. The vendor, to protect 
himself in such case, should ask that the receiver be authorized to 
receive this property; however, the vendor has not a right to have 
the property forced on the receiver; if burdensome, the court ap- 
pointing the receiver may refuse to incorporate it in the receivership 
property. 

A second situation may present itself wherein the vendee, whose 
property is in the hands of the receiver, has paid but part of the 
purchase price. In such case, the vendor, if ready and willing to 
convey, may sue the vendee for specific performance of the 
contract and by permission join the receiver as codefendant 
because the vendee, by reason of the appointment of a receiver, 
has not lost his power to sue or be sued, and-the vendee may not 
be insolvent and may not have parted with all his property. The 
receiver, by taking over the property of the vendee, cannot be com- 
pelled to carry out the contracts of the vendee,”’ unless the vendor 
has an actual equitable interest in certain specified and segregated 
funds. Funds have not ordinarily the earmarks of real estate, 
but it is possible to have an equity in funds in the hands of the re- 
ceiver, if it can be shown that the vendee has given up his absolute. 
ownership of such funds and actually passed a beneficial equitable 
interest to the vendor.”? If, however, the receiver believes, by 
carrying out such contracts, he will benefit the estate, he may ask 
for an order to carry out such contracts, whether or not the vendor 
has an actual equitable interest in the funds. If the receiver has 
not sufficient or no money in his possession belonging to the vendee, 
he cannot carry out such a contract to purchase land without bor- 


27 In re Oak Pits Colliery Co., 21 Ch. D. 322, 330 (1882); Quincy, etc. R. R. Co. ». 
Humphries, 145 U. S. 82 (1891). 

28 Re Hallett’s Estate, 13 Ch. D. 696 (1879). See Hurley v. Atchison, Topeka & 
Santa Fé Ry., 153 Fed. 503 (1907), affirmed in 213 U.S. 126 (1909). See note 26, 


supra. 
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rowing money, and even if he has sufficient funds in his possession, 
the parties to the receivership have certain claims against such 
funds by reason of their being in the receiver’s hands, and if the 
vendee is insolvent, third parties may also have claims to such funds. 
Therefore a situation would not frequently arise wherein it would 
be for the benefit of the estate for the receiver to carry out such a 
contract. 

Even though the vendor have no right to specific performance 
against the receiver in such case, has he lost his right to specific 
performance, or its equivalent, against the vendee? Suppose he 
sue the vendee and get judgment for the full amount of the con- 
tract price. The judgment in such case would provide that the 
vendee shall pay the vendor a certain agreed-upon price upon the 
vendor’s conveying to the vendee the property. The vendee cannot 
pay if he has parted with all his property to the receiver, and the 
receiver cannot or will not pay, whereupon the vendor will not con- 
vey. If the vendor will not convey, he has not a claim against the 
vendee for the full amount of the unpaid purchase money. The 
result of this situation is that, although the vendor may theoretically 
have a right of specific performance against a vendee, practically 
he has nothing but an unliquidated claim for damages against the 
vendee for the vendee’s failure to perform the contract. This claim 
for unliquidated damages the vendor may present in the receiver- 
ship proceedings by intervention proceedings or otherwise. 

If the situation is such that the vendor’s contract could not be 
specifically performed, then the vendor must fall back on his lien 
or security in the property itself, and, by intervention or other pro- 
ceedings, free his title from any claim upon it the vendee or his 
receiver may assert, and assert his claim for breach of contract. 


(3) Other Contracts concerning Land 


Besides contracts between vendor and vendee concerning land, 
we frequently find other contracts concerning land which may be 
enforced specifically. 

Many of these contracts may ordinarily be specifically performed 
because the subject of the contract is specific real estate, and courts 
of equity hold that in such cases it frequently happens that there 
is no adequate remedy at law, and that it is only equitable that the 
parties be ordered to specifically perform as agreed upon. If such 
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contracts are considered in connection with receivership proceedings, 
the crucial test must be, as stated in the above paragraphs concern- 
ing contracts between vendor and vendee, namely, what lien, charge, 
or equitable interest in the property in the hands of a receiver, if 
any, have parties claiming specific performance of their agreements? 
An equitable receiver takes property into his possession and into 
his care subject to liens, charges, and equitable interests of third 
parties. If third parties to agreements concerning lands have no 
lien, charge, or equitable interest in the property they must stand 
as ordinary creditors and present their claim in the receivership 
proceedings by intervention or otherwise. 


(b) CONTRACTS NOT CONCERNING LAND 
(1) Rights of Vendees of Chattels and Securities 


Chattels ordinarily can be duplicated, whereas land cannot. 
Ordinarily, therefore, courts will not allow specific performance in 
chattel cases. Where, however, extraordinary conditions present 
themselves, where it can be shown that damages for breach of 
contract will not be adequate and complete, and that the chattel 
or thing to be sold has some peculiar value to the vendee, then the 
courts are inclined to allow specific performance.” 

Cases may present themselves where stock has a particular and pe- 
culiar value to the vendee of the contract. Because of this peculiar 
value and because this particular stock cannot be duplicated or se- 
cured in the open market, courts may allow specific performance in 
such a. case.*° The same rule has been applied generally to bills and 
notes, patents, copyrights, annuities, deeds, bonds, and mortgages. 

If a trust or charge of equity has been created covering certain 
chattels, things, merchandise, or other personal property, then 
such property goes into the hands of the receiver charged with this 
trust and subject to this trust, and the vendee may be made whole 
out of this property.* 


29 Pooley v. Budd, 14 Beav. 34 (1851); Buxton »v. Lister, 3 Atk. 382 (1746); Adderley 
v. Dixon, 1 Sim. & Stu. 607 (1823); Rothholz »v. Schwartz, 46 N. J. Eq. 477, 19 Atl. 
312 (1890); Eckstein v. Downing, 64 N. H. 248, 9 Atl. 646 (1886); Anderson ». Olsen, 
188 Ill. 502, 59 N. E. 239 (1901); see Noyes v. Marsh, 123 Mass. 286 (1877). 

80 Johnson v. Brooks, 93 N. Y. 337 (1883); Cushman v. Thayer Mfg. Co., 76 N. Y. 
365 (1879); Todd v. Taft, 7 All. (Mass.) 371 (1863). 

%1 Atchison, Topeka & Santa Fé Ry. Co. v. Hurley, 153 Fed. 503 (1907), affirmed 
in 213 U. S. 126 (1909). 
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If, however, the vendee has no lien, charge, or equitable interest 
in the property, and the personal property, chattels, stock, etc., have 
some peculiar value to the vendee, and the purchase price agreed 
is reasonable and such a price as the personal property could be 
sold at in the open market, and it could be shown that the exchange 
of this chattel for the agreed purchase price would be to the best 
interests of the estate in the hands of the receiver, the vendee may 
intervene and ask the court to order the receiver to sell the personal 
property, to receive the purchase price and hold the same for the 
further orders of the court, and the court may grant such a request. 
If such personal property has a greater value in the open market 
than the price agreed upon, and the vendee has no lien, charge or 
equitable interest upon this property, it would seem that he must 
come in as ordinary creditors and present his claim for breach of 
contract. The plaintiff, by having a receiver appointed over this 
property, has had the same placed in the custody of the court. 
These proceedings bind the property and hold the same until the 
final outcome of the suit; and in addition to this, if the defendant 
is shown to be insolvent, his property will be distributed equitably 
among his creditors. 


(2) Rights of Vendors of Chattels and Securities 


What are the rights of vendors who have agreed to sell chattels 
and securities to the vendee, when the vendee’s property is put in 
the hands of a receiver? The reason for giving a vendee a right to 
specific performance of a contract to sell personal property is be- 
cause the personal property has a peculiar value and because the 
remedy at law would not be adequate and complete. It is also 
stated that rights should be mutual and that, in a case where a 
vendee has a right to specific performance, the vendor should have 
the same. This principle may have as much force in the case of 
personal property, particularly in the case of stock, as it does in the 
case of real estate; in other words, the owner of stock may be just 
as anxious to get rid of it and its burdens or liabilities as he would 
to get rid of real estate and its burdens and liabilities. Therefore, 
why should a vendor of such personal property not have a right of 
specific performance against a vendee? Theoretically, he may have 
such a right; however this may be, a vendor cannot force a receiver 
to take into his possession property which the court has not ordered 
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such receiver to take into his possession. The vendor, in such a 
case, might sue the vendee for specific performance of the contract 
because the vendee, whether an individual or a corporation, is not 
civilly dead by reason of the appointment of the receiver over his 
property. If all the property and money of the vendee has been 
taken by the receiver, the vendor may not be willing to hand over the 
personal property, because the vendee cannot pay him the purchase 
price; in such an event, such a suit by the vendor would be futile. 
The vendor is therefore relegated to a suit at law for damages against 
the vendee. After his claim for damages has been liquidated he may 
present the same to the receiver and share in the distribution of the 
unsecured assets. 


(3) Personal Service Contracts 


Personal service contracts may be divided into two kinds: first, 
those in which service is agreed to be performed by the party whose 
property goes into the hands of the receiver; second, service agreed 
to be performed by a third party for a party whose property goes 
into the hands of a receiver. 

In the first case, where the taking of the property does not pre- 
vent the individual from performing this service, the third party 
still has a right to sue the defendant but not for specific performance, 
because courts cannot supervise individuals and make them per- 
form, and they cannot enforce agreements strictly personal in 
their nature, so long as there is no property the right to which is 
taken away from the person complaining.* When such a contract 
of service covers property which has gone into the hands of a re- 
ceiver, and a third party complains his property right has been 
taken away, what are the rights of this third party? The individual 
whose property is placed in the hands of a receiver cannot perform 
by reason of the receivership; nevertheless, because of his failure 
to perform, the party not in default may have a claim for damages 
against him.** This claim, when liquidated, may be presented 

* Kirchner & Co. v. Gruban, [1909] 1 Ch. 413. See note 33, infra. 

% In Rigby v. Connol, 14 Ch. D. 482, 487 (1880). 

4 If a receiver is appointed of a corporation this is considered by some courts a 
vis major which prevents recovery for breach of contract.. People v. Globe, 91 N. Y. 
174 (1883); Malcomson ». Wappoo Mills, 88 Fed. 680 (1898). Contrary doctrine, 
Spader v. Manufacturing Co., 47 N. J. Eq. 18, 20 Atl. 387 (1890); Rosenbaum 2. 


Credit System Co., 61 N. J. L. 543, 40 Atl. 591 (1898); Isaac McLean Sons Co. 9, 
William S. Butler & Co., 227 Fed. 325 (1914). 
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against the assets in the hands of the receiver. Specific performance 
of the contract, however, cannot be claimed or had against the 
receiver, because such specific performance would be a form of 
satisfaction or payment which the receiver cannot be required to 
make.® In case, however, the third party has a lien, charge, or 
equitable interest in the property in the hands of the receiver, even 
in that case he cannot have specific performance against the re- 
ceiver, but he may, by intervention proceedings or otherwise, have 
such property released from the receivership or returned to him, 
as the case may be, but he has not a right to have the receiver per- 
form the contract. 


(4) Other Contracts not concerning Land 
There may be other contracts not concerning land which are not 
covered by the three subdivisions above, and contracts which may 
normally be specifically performed. In case of receivership, the 
same criterion must hold, namely, has the party demanding specific 
performance any lien, charge, or equitable interest in property in 
the hands of the receiver? 


IV. RECEIVERS IN BANKRUPTCY 


From the moment the petition in bankruptcy is filed, the sov- 
ereignty constructively takes possession of the alleged bankrupt’s 
property for equitable distribution among his creditors.* 

The English bankruptcy statute provides for an interim receiver, 
an official receiver, and a trustee in bankruptcy. An interim re- 
ceiver is appointed at any time after the presentation of the bank- 
ruptcy petition and before a receiving order is made. He has the 
powers of a receiver and manager appointed by the high court of 
judicature, meaning that he has the powers of a so-called equitable 
receiver. An official receiver has the powers and duties set out in 
the bankruptcy act and the trustee is vested with the estate, and 
the bankrupt is divested of the estate and the title. 

The United States Bankruptcy Act provides for the appointment 
of a receiver, who has much the same powers as the English interim 

% Express Co. v. Railroad Co., 99 U. S. 191 (1878); Union Trust Co. v. Curtis, 182 
Ind. 61, 105 N. E. 562 (1914); Brown v. Warner, 78 Texas, 543, 14 S. W. 1032 (1890). 

% In re Benedict, 140 Fed. 55, 59 (1905); In the Matter of Estate of Joseph Diamond, 


16 Ohio L. Rep. 515 (1918); Acme Harvester Co. v. Beekman Lumber Co., 222 U. S. 
300 (1911). 
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receiver, namely, the powers of an ordinary equitable receiver, but 
he cannot sell or dispose of the property unless it is perishable. A 
sale or other disposal of the property of the bankrupt should ordi- 
narily be accomplished by the trustee. The receiver has no title 
to the bankrupt’s property — is a mere temporary custodian. The 
trustee in bankruptcy, however, is vested with the property of the 
bankrupt. 

Receivers in bankruptcy and trustees in bankruptcy, under both 
the American and the English acts, take the property of the bank- 
rupt subject to all liens, charges, and equitable interests properly 
attaching to the same, except such as attach within a definite time 
preceding the bankruptcy proceedings, and are thereby void or 
voidable.*” A third party, therefore, who would be entitled to a 
specific performance of the contract against the alleged bankrupt, 
had not bankrupt proceedings intervened, would still have what 
would be, in substance, such a claim against the property in the 
hands of the bankrupt, provided he had against such property a 
lien, charge, or equitable interest.** If such third party attempted 
to work this out by intervention proceedings, or otherwise, in the 
bankruptcy court during the interim receiver’s administration of 
the estate under the English act, or a receiver’s administration 
under the American act, and a deed of the property were necessary 
to complete the transaction, a difficult problem would present 
itself. The alleged bankrupt has been divested of his property by 
reason of the proceedings in bankruptcy, the receiver has custody 
of the same, but the title to the property has not yet vested in the 
trustee. Whatever order the third party might acquire ordering 
the receiver to hand over the property or releasing the property 
from the bankruptcy proceedings, an additional deed or acquittance 
might in safety be secured later from the trustee in bankruptcy, 
because the title which the trustee in bankruptcy acquires dates 
back to the time of adjudication.*® A summary proceeding may not 

37 Ex parte Holthausen, In re Scheibler, L. R. 9 Ch. 722 (1874); Thompson ». ° 
Fairbanks, 196 U. S. 516, 526 (1905); Yeatman v. Savings Institution, 95 U. S. 764, 

66 (1877). 

‘ 38 ins v. Truman & Co., 9 Q. B. D. 264 (1882); Ex parte Holthausen, In re 
Scheibler, L. R. 9 Ch. 722 (1874); Pearce v. Bastable’s Trustee, [1901] 2 Ch. 122; 
Ex parte Rabbidge, 8 Ch. D. 367, 370 (1878); Thompson 2. Fairbanks, 196 U. S. 516, 


526 (1905). 
89 English Bankrupt Act, Enc. Srar., [1914] 322, § 53; American Act of Bankruptcy, 
30 STAT. AT L. 565, § 70 (1808). 
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be sufficient to adjudicate rights of the trustee or an adverse claim- 
ant; a plenary suit may be necessary.*° A trustee in bankruptcy 
is vested with the property and title of the bankrupt’s estate by 
statute, somewhat as a liquidator or receiver after dissolution of a 
corporation is vested with the title of the corporation. Having the 
legal title to the property he may be compelled to convey to one 
who has contracted to purchase from the bankrupt vendor." The 
courts have held, however, that specific performance cannot be 
decreed against the trustee of a bankrupt purchaser,” and correctly 
we believe, provided it cannot be shown that the vendor had an 
equitable or legal interest in funds of the purchaser segregated and 
set apart and earmarked, and that the purchaser had unmistakably 
divested himself of the whole beneficial interest in said funds.“ 


V. LIQUIDATORS OR RECEIVERS TO DISSOLVE 
CORPORATIONS 


The distinction between liquidators or receivers to dissolve cor- 
porations and ordinary equitable receivers is in the fact that equi- 
table receivers are custodians or caretakers of the property in their 
hands, whereas liquidators and receivers, after dissolution of corpor- 
ations, are vested by statute with title to the dissolved corporation 


and frequently have statutory powers and duties. The same usages 
and rules of equity which obtain in the case of specific performance 
being demanded against equitable receivers, or against the property 
in the hands of equitable receivers, obtain against liquidators or 
receivers after dissolution of the corporation,“ with the above dis- 
tinction. If a contract is entered into with a corporation and it is 
dissolved, the corporation cannot perform this contract, neither 
can it, strictly speaking, according to the old law, as such, be liable 
for breach of contract to perform, because no corporation any longer 
exists. Yet the party not in fault may have a right of action against 
the statutory survivors of the corporation.” Proceedings, there- 
fore, should be instituted against the receiver or liquidator having 
title to this property. Such a receiver could make any deed necessary 

40 Dreyer v. Perkins, 217 Fed. 889 (1914). 

41 See cases under note 38. 

# Pearce v. Bastable’s Trustee in Bankruptcy, [1901] 2 Ch. 122, 125. 

® See note 26. 


“4 In re Oak Pits Colliery Co., 21 Ch. D. 322 (1882). 
“ See Personal Service Contracts, this article. 
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and at the same time turn over or give possession of the property. 
The statutes in such cases largely control, because they permit 
the corporation to continue after dissolution for the purpose of 
being sued and for winding up their business, or may by statute 
designate the directors as trustees for winding up the business, in 
which cases it may be necessary to sue the directors to have them 
make the proper deed, and it may be necessary to intervene in the 
receivership, and sue the receiver, and have the court appointing 
the receiver order the receiver to give possession or hand over the 


property. 


VI. SPECIFIC PERFORMANCE OF CONTRACTS ENTERED 
INTO BY RECEIVERS THEMSELVES 


Receivers, particularly those appointed to manage or carry on a 
business, frequently enter into contracts which are independent 
of the executory contracts which they find existing when the re- 
ceivers take hold. 

The English courts hold that receivers, in entering into such con- 
tracts, do so as individuals and are personally responsible and liable 
for such contracts, although, if such contracts are properly and 
legally entered into, the receivers may be indemnified out of the 
assets of the trust estate.“ Our American courts, on the other hand, 
hold generally that receivers, when they enter into such contracts, 
are officially liable.*” 

If, under the English rule, a receiver enters into a contract 
which might ordinarily be specifically performed, it might be en- 
forced against him as well as against another individual, unless 
such contract involved property which was in custodia legis. In the 
latter event, no order by any court other than the appointing court 
could disturb the property in the hands of the receiver. If a third 
party, however, presents claims which are valid and just and grow- 
ing out of the receiver’s contracts, he must depend upon the court’s 

seeing that such obligations of the receiver are scrupulously carried 
out, so far as the court has funds in its hands.** 

Such third party, strictly speaking, gets no lien against the 


property. 


4 Burt, Boulton & Hayward 2. Bull, [1895] 1 Q. B. 276. 
47 McNulta v. Lochridge, 141 U. S. 327, 332 (1891). 
48 In re London United Breweries, Ltd., [1907] 2 Ch. 511. 
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If, under the American rule, a receiver enters into a contract 
under his express or implied power, and such a contract does not 
involve property in the hands of a receiver, the third party to such 
a contract can only intervene or sue the receiver officially by per- 
mission of the appointing court. If the third party gets judgment 
in another court, this judgment can only be satisfied out of the 
property in the hands of the receiver by permission of the appoint- 
ing court. 

If such a receiver officially makes a contract involving property 
in the hands of the receiver, no court can order such property to be 
specifically handed over to the third party, except the appointing 
court; therefore the third party’s remedy is to intervene or to ask 
for permission to sue the receiver, and ask for an order authorizing 
the receiver to turn over the property to such party. The American 
courts hold that in the case of a contract entered into officially by a 
receiver, ‘‘The Court in a substantial sense makes the contract.” * 
‘Judicial repudiation of obligations is not to be sanctioned under 
any conditions,”’ — therefore, a party to a contract with a receiver 
must depend upon the honor of the court to carry out such a con- 
tract, but he cannot force the court to do so by a proceeding of 
specific performance of contract, nor can he secure damages from 
the court for its or the receiver’s failure to carry out the contract. 
A claim growing out of a receiver’s operation of the property is not, 
strictly speaking and in the full meaning of the word, a lien on the 
property, but may be a preferential debt.*° 

If the receiver, either under the English or American rule, enters 
into a contract without the authorization of the court, either express 
or implied, then he must do so as an individual and be liable as an 
individual. 

If a receiver, by order of court, enters into a contract to sell 
property to a third party, this third party becomes, by his bid, a 
party or quasi party to the suit and is amenable to the court’s 
orders.! If this third party fails to carry out his contract, the re- 
ceiver may sue him for specific enforcement,” or proceed summarily 


4 Atlantic Trust Co. ». Chapman, 208 U. S. 360, 371 (1908). 

50 Bank of Commerce v. Central C. & C. Co., 115 Fed. 878, 880 (1902). 

51 Gordon v. Saunders, 2 McCord Ch. (S. C.) 151, 167 (1827); Deaderick v. Smith, 
6 Humph. (Tenn.) 138, 146 (1845); Rice ». Ahlman, 70 Wash. 12, 126 Pac. 66 (1912); 
Majors v. McNeilly, 7 Heisk. (Tenn.) 294 (1872). 

% Bowne v. Ritter, 26 N. J. Eq. 456 (1875). 
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against him for his failure to carry out the contract. If, on the 
other hand, the receiver fails to carry out his contract, what are the 
third party’s rights? In the first place, the sale made by the re- © 
ceiver is subject to confirmation by the court, and the purchaser 
may make any motion or file any petition necessary to protect 
his rights; he may also be given the right to appeal or go to a higher 
court on writ of error. When a sale is confirmed, the title to per- 
sonalty so sold becomes vested in the purchaser without formal 
decree and without any bill of sale or other conveyance by the 
receiver. In sales of realty, a confirmation of the sale does not 
vest the title in the purchaser; it only completes the sale. The title 
must be completed in the purchaser by a formal deed. If the re- 
ceiver fails or refuses to make a deed or other proper conveyance, 
the bidder’s remedy is to apply for relief to the court appointing 
the receiver; such a bidder has no right to sue the receiver for specific 
performance, unless the appointing court should determine that 
the rights of the parties could not be adequately presented in a 
summary proceeding, and therefore authorize a suit for specific 
performance against the receiver.» 


Ralph E. Clark. 


CrncrnnatI, OHIO. 


53 Bowne v. Ritter, 26 N. J. Eq. 456 (1875). 
54 Majors v. McNeilly, 7 Heisk. (Tenn.) 294 (1872). 
5 Dreyer v. Perkins, 217 Fed. 889 (1914). 
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THE Law Scuoot. — The registration in the School for the last twelve 
years is shown in the following table. For eleven years the figures are 
from records dated November 15, but for the current year the figures 
were made up on October 30. At this time last year the total number of 
students in the school was 60. At present they number 874. This is the 
largest enrollment in the history of the school, the largest registration 
heretofore being 857 during the year 1916-17. The first-year class ex- 
ceeds by more than one hundred the first-year class of that year. 

In the whole school one hundred and fifty-five different colleges are 
represented. 

The following table shows the geographical source from which the 
twelve successive first-year classes have been drawn: 


New England Outside of 
Massachusetts outside of New England Total in 


Massachusetts 
Number Percentage Number Percentage Number Percentage 
137 
14 189 
II 
15 
12 
9 
10 
12 
8 
5 
18 
II 


IQII 242 
1912 ‘312 
1913 207 
| 1914 289 q 
287 q 
1916 261 
1917 288 
1918 308 | 
1919 335 
1920 96 
1921 22 
1922 435 
| 
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IQ0Q-IO  IQIO-II IQII-I2 1912-13 1913-14 1914-15 
Res. Grad. . . _ 
Third year . . 187 
Second year. . IgI 
First year. . . 311 
Unclassified . . 
Specials ... 70 


759 


1915-16 1916-17 1917-18 1918-19 *1919-19 1919-20 
Res. Grad. . . 8 10 3 
Third year . . 177 213 37 67 
Second year. . 226 234 24 66 
First year. . . 308 335 36 
Unclassified . . 66 64 13 21 
Specials ... I 2 I 


786 858 114 


* These figures are for the special session which began on February 3, 1919, and 
ended on August 30, 1919. 


In the present first-year class one hundred and twenty-one colleges and 
universities are represented, as follows: 

Harvard, 85; Princeton, 33; Yale, 32; Brown, 17; Dartmouth, 12; Univ. of 
North Carolina, Williams Coll., 10; Univ. of California, 9; Holy Cross Coll., 7; 
Cornell, Univ. of Georgia, Leland Stanford Jr., Univ. of Pennsylvania, Wash- 
ington and Lee Coll., Univ. of Wisconsin, 6; Bowdoin, DePauw Univ., Lafayette 
Coll., 5; Amherst, Colby, Georgetown Coll. (Ky.), Johns Hopkins, Ohio State, 
Univ. of Texas, 4; Univ. of Arkansas, Beloit, Boston Coll., Univ. of Chicago, 
Clark, Columbia, Univ. of Illinois, Univ. of Michigan, Univ. of Virginia, 3; 
Assumption Coll., Boston Univ., Bucknell, Carleton, Colgate, Fordham, Grinnell, 
Iowa State Teachers’ Coll., Univ. of Iowa, Knox, Lincoln, Univ. of Maine, 
Univ. of Minnesota, Univ. of Missouri, Univ. of Nevada, Oberlin, Ohio Wes- 
leyan, Univ. of Oklahoma, Univ. of Oregon, Univ. of Paris, Pennsylvania State, 
Univ., of Pittsburgh, Syracuse, Trinity Coll. (Conn.), Trinity Coll. (N. C.), 
Tulane, Vanderbilt, Wesleyan (Conn.), West Virginia, 2; Acadia Univ., Ala- 
bama Polytechnic Institute, Univ. of Alabama, Butler Coll., Catholic Univ. 
of America, Centre Coll. (Ky.), Univ. of Cincinnati, City Coll. (N. Y.), Univ. 
of Colorado, Cornell Coll. (Iowa), Culver-Stockton, Dalhousie, Delaware, Univ. 
of Denver, Emory Coll., Fairmount, Georgetown Univ., Haverford, Howard, 
Indiana, Iowa State Coll., Univ. of Kansas, Laval, Lehigh, Macalester, Mc- 
Master, Manhattan, Miami, Middlebury, Univ. of Mississippi, Mississippi 
Coll., Mount St. Mary’s, Mount Union, Univ. of Nebraska, Univ. of North 
Dakota, Univ. of Notre Dame, Otterbein, Pomona, Purdue, Queens, Reed, 
Richmond, St. Anselm’s, St. John’s (Md.), St. John’s (Ohio), St. Viateur’s, San 
Juan de Latran, Univ. of South Carolina, Tufts, Union, Univ. of Utah, Wash- 
ington Univ., Univ. of Washington, Washington and Jefferson, West Point, 
West Virginia, Wesleyan Univ., William and Mary, William and Vashti, 
Wittenberg, 1. 


Juristic THEORY AND CoNSTITUTIONAL LAW — LIABILITY WITHOUT 
Favtt. — All that need be said as to the theory and constitutionality of 
the Arizona Workmen’s Compensation Acts, involved in Arizona Copper 


/ 
= 799 808 744 695 73° 
307 874 
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Company v. Hammer, was said some years ago by Professor Wambaugh.” 
Written just after the decision in Ives v. South Buffalo R. Company, 
Professor Wambaugh’s views have been amply borne out by the subse- 
quent course of decision. But the dissenting opinions deserve notice 
from another standpoint. 

“Talk of stubborn facts,” says Dr. Crothers; “they are but babes 
beside a stubborn theory.” That liability for tort can flow only from 
culpable conduct is simply a nineteenth-century juristic theory. Its 
most ardent advocates had to admit many “exceptions,” which they 
explained historically as holdovers from an older idea that he who caused 
harm must absolutely answer for it. These “exceptions,” which are now 
proving to contain a great deal of living and growing law,‘ were but re- 
cently pronounced gradually disappearing remnants of primitive law. 
Also the most conspicuous case of liability without fault, the case of the 
master’s liability for the tort of his servant, was superficially reconciled 
with the theory of no liability without fault by a dogmatic fiction of 
representation whereby the fault could be made to appear that of the 
master.° Thus the nineteenth-century philosophy of law that put the 
free human will in the central place as that upon which everything must 
turn, gave us a dogmatic reduction of all liability to contract and tort — 
to liability to perform what one had freely undertaken and liability to 
answer for harm which he had culpably caused. By “implying” promises 
in cases of inequitable retention of benefits and in cases of duties annexed 
by law to relations and callings, by invoking the idea of representation, 
and by loose use of the term “ negligence,” * it was possible to make this 
will-theory of liability cover the whole law. It is significant of our modes 
of legal thought that just at the time when this theory has definitely 
broken down, four judges of our highest court should be thinking of it 
as something so fundamental in law that no legislature may reasonably 
infringe upon it. Truly taught law is tough law.’ 

In another respect the dissenting opinions illustrate the importance 
of juristic theory. ‘There is,” says Mr. Justice McKenna, “menace in 
the present judgment to all rights, subjecting them unreservedly to con- 
ceptions of public policy.” No better example could be vouched for 
Austin’s remark that until by careful analysis we have accurately de- 
termined the meaning of such terms as “right” and “public policy,” 
“subsequent speculations will be a tissue of uncertain talk.” If legal 
rights are definitely established by a constitutional provision, assuredly 


1U. S. Sup. Ct. No. 20, October Term, 1919. For a statement U. S. Sup. Ct., 
June 9, 1919 (October Term), see RECENT CASES, p. 116. 

2 “Workmen’s Compensation Acts: Their Theory and Their Constitutionality,” 
25 Harv. L. REv. 129 (1911). 

3 201 N. Y. 271, 94 N. E. 431 (1911). 

4 See note on Theyer v. Purnell, [1918] 2 K. B. 333, in 32 Harv. L. REv. 420. 

5 See Baty, Vicarious LIABILITY, 7. 

6 E. g., in Noyes v. Colby, 30 N. H. 143, where an owner of a cow was held liable 
for trespass upon land due to its being turned out of the pasture by a third person with- 
out his knowledge or consent, the court quotes from Blackstone: “for if by his negligent 


keeping they stray upon the land of another . . . the owner must answer in damages.” 
Here the result is called negligence, to make it appear that the result flows from 
culpability. 


ENGLISH LAW AND THE RENAISSANCE, 25. 
8 2 JURISPRUDENCE, 4 ed., III0. 
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they ought not to be suffered to be infringed on mere considerations 
of expediency. But it is only the ambiguity of the terms “right” and 
“public policy” ‘that makes it possible to think of the acts in question 
in this way. The Fourteenth Amendment does not establish any defined 
legal rights. Rather it imposes a standard upon legislation — that it 
shall not be arbitrary and that it shall have a basis in reason. The 
“rights” of which Mr. Justice McKenna is speaking are not legal rights, 
but are individual interests which we feel ought to be secured by law, 
through legal rights or otherwise. Likewise the “public policy” of which 
he speaks is a mode of referring to social interests which the law ought 
to or does secure in delimiting individual interests and establishing 
legal rights. Often in a conflict of individual interests the law turns 
to “public policy” in this sense to determine the limits of a proper 
compromise. When the common law in a conflict between the individual 
interest of the landowner and that of the traveler on the impassable 
highway resorted to a “policy” expressing a social interest and established 
a “right of deviation,” when in a conflict between the individual inter- 
est of the person defamed in his reputation and that of the defamer in 
speaking freely it resorted to another policy expressing another social 
interest and established privileged occasions, when as between the in- 
dividual interest of the owner of land to enjoy it uninjured and that 
of the owner of a cow which has been let out of the pasture by a wrong- 
doer without his knowledge or consent,’ it imposed a liability without 
fault to maintain the social interest in the general security — in all 
such cases the common law “subjects rights” to “public policy” exactly 
as the statutes do of which the minority of the court complain. Our 
legal terminology has blinded us to these compromises, which make up 
the whole body of the common law. The same terminology leads us to 
think of like compromises taking account of new interests, when made by 
the legislature, as startling and revolutionary. 


MUST WE RECOGNIZE A NEW PRIVILEGE IN THE LAW OF EVIDENCE? — 
It is axiomatic in our law that the public has a right to every man’s 
evidence.! To this principle the law of privileged communications forms 
an important exception. There is to-day no privilege for confidential 
communications, merely as such.2, But communications made in the 
course of a few specific relationships have been recognized as privileged 
from disclosure. In each the law accords the privilege purely on grounds 
of policy, because it considers that greater social mischief would probably 
result from requiring the disclosure of such communications than from 


® Noyes v. Colby, supra. 


1 See 4 WicMoRE ON EvIDENCE, quoting Lord Hardwicke, § 2192. 

2 Dean Wigmore tells us that in early English trials the obligation of honor among 
gentlemen, in regard to matters revealed to them in confidence, seems to have been 
recognized as an excuse for maintaining silence. See 4 WIGMORE ON EVIDENCE, § 2286. 
But a sterner view of the necessities of justice prevailed. “It is not befitting the dignity 
of this High Court,” wrote Lord Campden in 1776, “to be debating the etiquette of 
honor at the same time when we are trying lives and liberties.” Duchess of Kingston’s 
Case, 20 How. St. Tr. 586. See also 1 GREENLEAF ON EvIDENCE, 16 ed., § 248. 
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refusing to insist upon it.s To outweigh the undeniable social mischief 
of impeded justice, some relation, which it is imperative that the law 
should foster, and to the existence of which a privilege of silence is 
essential, must stand endangered. Obviously the number of such re- 
lationships is strictly limited. 

The case of Lindsey v. People * suggests the inquiry: should common- 
law reasoning extend to an hitherto unknown relationship, that of juve- 
nile-court judge and child delinquent, this privilege of silence? The facts 
were these: A twelve-year-old boy confessed in strict confidence his 
part in the murder of his father to the juvenile-court judge of his district. 
Thereupon delinquency proceedings were instituted against him. At the 
trial of the boy’s mother for the murder, he testified in her favor. To 
impeach this testimony the judge was asked to divulge the boy’s con- 
fession, and was adjudged in contempt and fined on refusing to do so 
upon order of court. From that judgment he appealed. It appears that 
the boy consented to the judge’s testifying. The Supreme Court of 
Colorado, three judges dissenting, held the confession not to have been 
a privileged communication; and the adjudgment in contempt was 
affirmed.® 

There seems to be afloat in our law a somewhat ill-defined doctrine 
that judges, as such, have a testimonial privilege.” Whether this is law 
may be questioned.® Some jurisdictions deny it iz toto.® Many merely 
allude to it obiter!° At most, on the authorities, it probably nowhere 
extends beyond according to judges of courts of record a privilege not to 
be compelled to state what had occurred in court in a case there on 
trial before them." Moreover, this doctrine is one of personal privi- 
lege rather than of privilege based upon a relationship, and rests at 
best upon principles of very limited application." From both points 


3 See 1 GREENLEAF ON EVIDENCE, 16 ed., § 236. 

‘ For Dean Wigmore’s analysis of the four elements which must be present if the 
test of social expediency is to be satisfied, see 4 WicMoRE ON EVIDENCE, § 2285. 

5 181 Pac. 531 (1919). See RECENT CasEs, p. 116. 

° Whether or not the decision should be supported in view of the Colorado Statute 
as to privileged communications, is beyond the scope of the present inquiry. The act 
provides: 9 Fifth, a public officer shall not be examined as to communications made 
to him in official confidence, when the public interest, in the judgement of the court, 
would suffer by the disclosure.” See Rev. Stat. or Coto. 1908, § 7274, paragraph s. 
Cossetr’s Part. Hist. 1206; Regina v. Gazzard, 

; - 595 (1838); People v. Pratt, 133 Mich. 125, 131 N. W. 752 I : 
Hale v. Wyatt, 98 Atl. (N. H.) 379 (1016). eevee tilt co 

§ “Tf such privilege exist it has been honored by breach rather than observance.” 
Parsons, C. J., in White Mt. Freezer Co. ». Murphy, ror Atl. (N. H.) 357, 360 (1917). 

® Lindsey v. People, 181 Pac. (Colo.) 531, 536 (1919). 

Re: Welcome »v. Batchelder, 23 Me. 85 (1843); People v. Pratt, 133 Mich. 125, 137, 04 
N. W. 752, 757 (1903); White Mt. Freezer Co. v. Murphy, ror Atl. (N. H.) 357, 360 
(1917); Hale v. Wyatt, 98 Atl. (N. H.) 379 (1916). 

4 Knowles’ Trial, 12 How. St. Tr. 1179 ff. (1697); Regina v. Gazzard, 8 C. & P. s95 
(1838); Regina v. Harvey, 8 Cox Cr. 99, 103 (1858). See 1 GREENLEAF ON EVIDENCE, 
16 ed., § 254 c; 4 WIGMORE ON EvIDENCE, § 2372 (3). 

% Dean Wigmore would seem to suggest that judges of superior courts are exempted 
from attendance in court on the same theory of personal privilege which relieves the 
chief executive from the duty of appearing as a witness. See 4 WIGMORE ON EVIDENCE, 
§ 2372 (3). The language of the cases, however, appears rather to reflect a feeling 
that it is improper to expose a judge to criticism of his judgment by compelling him to 
testify as to facts which were presented to him in court and upon which he presumably 
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of view, then, it is of little help in solving the problem before the Col- 
orado court.” 

But is there not a new social relationship involved which calls for a true 
relational privilege? It issubmitted that thereis. Three analogies suggest 
themselves. The privilege of husband and wife is accorded because that 
relationship, the family, is perhaps more jealously safeguarded than any 
other in our law, and is one to which complete confidence is a sine qua 
non. The privilege of attorney and client rests upon the needs of the 
law itself. In a system as technical and intricate as the common law the. 
legal profession is essential, not only for actual litigation, but for the 
orderly conduct of everyday affairs; and only the most complete frank- 
ness, impossible but for insured secrecy, makes the work of the lawyer 
possible.® The privilege of informer and public official has a similar 
basis in social expediency. The administration of criminal justice would 
suffer immeasurably were freedom from disclosure not accorded inform- 
ers.'° Consider the privilege now contended for. The jurisdiction of 
the juvenile court is not criminal, it is that of the English Court of 
Chancery, enlarged.” The discretionary powers of the judge are enor- 
mous. The relation sought to be created is one of guardianship, with a 
view tc uplifting and benefiting the child by state help in those instances 
where parental direction has proved inadequate or vicious.!* It is the 
social background behind the delinquent child that the juvenile-court 
judge primarily seeks to reach.!® It seems clear that the relation is one 
in which trust and confidence on the part of the child, complete freedom 
from fear of disclosure, are prerequisites to any hope of success.”® Further, 
no legal reform of to-day promises greater social benefits for the future. 
The relationship should be, and is, of vital interest to the law itself. In 
that essential it is similar to those relationships already considered, for 
the protection of which the law has accorded a privilege of silence; in that 
essential it differs from such relationships as penitent and priest, to the 
maintenance of which secrecy is also of the highest importance, but from 
which the law has withheld the privilege because they do not fall suffi- 
ciently within the scope of the law’s utilitarian aims and aspirations.”! 
based his decision. Under either view, no principle applicable to the principal case 
seems involved. 

8 A feeling that the privilege contended for was allied to that of a judge in regard to 
a case on trial before him appears to be what led the majority of the court to emphasize 
their denial that “instantaneous jurisdiction” over the boy could have been acquired 
by his mere confession. Though jurisdiction in the technical sense may not have been 
acquired, nevertheless a guardianship relation, worthy of protection, may have thereby 
in fact come into existence. As to which see post. 

14 See 4 WIGMORE ON EVIDENCE, § 2336, and cases there quoted. 

15 See idem, § 2291, and cases there quoted. 

16 Worthington v. Scribner, 109 Mass. 487; Home v. Bentinck, 2 B. & B. 130 (1820); 
Beatstone v. Skene, 5 H. & N. 838 (1860). See 4 WicMoRE ON EvIDENCE, § 2374; also 
cases collected in § 2374, note 1, and § 2375, note 1. 

17 Laws or CoLorADO, 1908, chap. 158; Lindsey v. People, 181 Pac. 531, 537 (1919). 
_ See FLEXNER AND BALDWIN, JUVENILE CoURTS AND PROBATION, Pp. 7. 

18 Cf. State v. Scholl, 167 Wis. 504, 508, 167 N. W. 830, 831 (1918); Lindsay ». 
Lindsay, 257 Ill. 328, 100 N. E. 892 (1913). 

19 See JUVENILE COURTS AND PROBATION, supra, p. 5. 

20 For a full description of juvenile court procedure, see idem, PartsI and II. Fora 
collection of juvenile court statutes, see H. H. Hart, JUVENILE Court LAws OF THE 
UniTeEp STATES. 

21 See 4 WIGMORE ON EVIDENCE, § 2394, and cases cited in note 4. In White Mt. 
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If it be admitted that common-law reasoning requires that a privilege 
be predicated on the new judge, child delinquent relationship, should 
this privilege include such a confession as that in Lindsey v. People? It 
would seem, with all deference to the dictum in that case, that it should. 
True, formal delinquency proceedings had not as yet been instituted, 
but it seems clear that the boy voluntarily appealed to the judge in the 
latter’s official capacity. His purpose was to invoke the jurisdiction of 
the court; and he was thereupon taken in charge as a delinquent child. 
The relationship to be protected existed in fact; and the privilege should 
have attached. In the case of attorney and client,” and probably in that 
of physician and patient when privileged by statute,” the courts go even 
further. It would seem the accepted view, in order fully to achieve the 
purpose of the privilege, that preliminary communications made as 
overtures, before the professional relation has actually been consummated, 
are protected. 

A single inquiry, but one of extreme delicacy, remains. Assuming that 
the privilege existed, whose was it? More specifically, who might assert 


on the facts the boy had waived the privilege, provided it was his to 
waive. But was it? It is submitted with hesitancy that it was not. It 
would seem, it is true, that normally the person for whose protection the 
privilege is accorded should have exclusive power to waive it. Such is 
the law in the case of lawyer and client ;”* of physician and patient.” In 
that of informers, however, the privilege is conceded to be waivable 
by, and only by, the public official, the recipient of the information.” 


Informers are not to be trusted as sole arbiters of their own privilege. 
Though for a very different reason, are not twelve-year-old children, 
for whose protection and care the whole juvenile-court system is planned, 
less fitted to be repositories of the power to waive the protecting privi- 
lege than is the juvenile-court judge? It is the very essence of that system 
to impose upon him a guardianship over them. Is he not better qualified 
than they to judge of the necessity for disclosure that may arise because 
of an impending perversion of justice if the disclosure be not made? And 


Freezer Co. v. Murphy, ror Atl. (N. H.) 357 (1917), the court refused to recognize as 
privileged communications made to a labor commissioner during a trade dispute. 
The ground, however, was largely that secrecy was not essential to the relationship. 

2 People v. Pratt, 133 Mich. 125, 94 N. W. 752 (1903); Peek v. Boone, go Ga. 767, 
17 S. E. 66 (1892); Crisler v. Garland, 11 Sm. & M. (Miss.) 136 (1848); Cross v. Riggins, 
50 Mo. 335 (1872). Contra, Theisen v. Dayton, 82 Iowa, 74, 47 N. W. 891 (1891); 
Heaton v. Findlay, 12 Pa. St. 304 (1849). See 4 WIGMORE ON EVIDENCE, § 2304. 

% See 4 WIGMORE ON EvIDENCE, § 2382. 

% Moreover, it should be noted that the statute creating the Juvenile Court aims to 
secure informal procedure. To attempt to delimit the relationship by lines based or 
legal forms rather than on de facto existence would seem at variance with the spirit 
of the institution to be protected. See REviseD STAT. oF COLORADO, 1908, §§ 586, 
1590, 1607; Laws or Coo. (1909) chap. 199; and Laws or Coto. (1913) chap. 51. 

5 Tf there has been no waiver, it is submitted that though the party whose privilege 
it is be absent, the other party to the relationship should be entitled to assert the 
privilege in the owner’s behalf. 

26 See WIGMORE ON EVIDENCE, § 2321. 
27 See idem, § 2386. 
28 Worthington v. Scribner, 109 Mass. 487 (1872), and cases collected therein. 


it, and who waive it? The first point is of academic interest only, since. 


The distinction, like the privilege itself, is based on practical expediency. © 
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surely it cannot be maintained that serious danger would result from 
intrusting this additional exercise of discretion to a man already occupy- 
ing a post of such enormous trust. 


INJUNCTIONS TO RESTRAIN FoREIGN PROCEEDINGS. — It is clear that a 
court of equity has jurisdiction to restrain a party from proceeding 
further with a foreign suit, since the decree operates on the person 
of the defendant and is not directed against the foreign court itself.! 
But while there is no direct interference with the functioning of the 
other tribunal, still considerations of interstate harmony and of proper 
respect due to another court competent to adjudicate the controversy, 
make the exercise of this jurisdiction a very delicate matter. Formerly, 
with the English and some American courts, these considerations con- 
trolled, and they refrained scrupulously from entertaining such jurisdic- 
tion in all cases.? Since then, courts have not hesitated to make free use 
of their power to enjoin, deeming it no violation of the principles of 
comity to interfere in cases, where to do otherwise would lead to grossly 
inequitable results. Instances are numerous, however, where inter- 
position was a clear abuse of discretion, and where the foreign court, left 
unhampered, could have reached, in the end, a more desirable conclusion. 

Practically all courts are agreed to-day that a multiplicity of suits, 
if vexatious, — and such is true in most instances—presents a fair case 
for the exercise of the Chancellor’s discretion. Consequently the defend- 
ant is required either to elect the forum most advantageous to his cause, $ 
or to pursue his remedy only in the jurisdiction where he first instituted 
proceedings.’ No one, it seems, can quarrel with the results in these 
cases; the defendant’s conduct is clearly inequitable in putting the 
complainant to the expense and annoyance of defending several suits, and 
restricting him to a single action assures him sufficiently of the justice 
he seeks. The case is not so clear, however, where the action abroad is 
the only one pending, and this the complainant claims is vexatious. Mere 
additional expense and trouble in defending the suit should not warrant 
interference, since a party is not constrained to sue where it is most con- 
venient for his opponent. He is entitled to any procedural advantage he 
can secure, and the court should not deny him the privilege unless he ex- 
ercises it in a manner so unconscientious as to outweigh all other consid- 
erations. In the much-discussed case of Kempson v. Kempson,® the 


1 Portarlington v. Soulby, 3 Myl. & K. 104 (1834); Dehon ». Foster, 4 Allen (Mass.), 
545 (1861); Cole v. Cunningham, 133 U. S. 107 (1889). In the last case it was held 
that an injunction of a foreign proceeding does not violate any provisions of the 

ee Lowe v. Baker, 2 Freem. 125 (1677); Mead v. Merritt, 2 Paige (N. Y.), 402 
(1831); Harris v, Pullman, 84 Ill. 20 (1876). 
_ § See Ames, Cases on Equity JurispIcTIon, 28, note. 

4 White v. Caxton Bookbinding Co., 10 Civ. Pro. (N. Y.) 146 (1886). 

5 Monumental Saving Assoc. v. Fentress, 125 Fed. 812 (1903); Old Dominion 
Copper, etc. Co. 2. Bigelow, 203 Mass. 159, 89 N. E. 193 (1909); Home Ins. Co. ». 
Howell, 24 N. J. Eq. 238 (1874). See also 26 Harv. L. REV. 347. 

6 58 N. J. Eq. 94, 43 Atl. 97 (1899), where the husband of the complainant brought 
a suit for divorce in North Dakota, invoking the jurisdiction of the court by a fraudu- 
lent allegation of his residence in that state. See 15 Harv. L. REV. 145. 
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court granted an injunction, and properly so, since the facts disclosed 
not only hardship but also fraudulent conduct. In a recent Kentucky 
case, however, the injunction seems totally unwarranted, since it appears 
that the defense of the action abroad only occasioned slight additional 
expense and that the defendant sought only a more favorable forum.’ 
Where the foreign suit is brought solely to harass the complainant, as 
after a complete adjudication of the matter in the home state, it is clear 
that it should be enjoined.*® 

Again, it is laid down as a general rule that foreign actions in evasion 
of the domestic law will be enjoined.’ A citizen of a state often garnishes 
the wages of a fellow citizen in a sister state or attaches his property 
temporarily there, and brings suit solely to evade the domestic exemp- 
tion laws. It is almost universally held, and with sufficient reason, that 
the suit may be restrained.’ The local legislature, by statute, has out- 
lined a strong policy of the state in assuring a citizen and his family of 
fair physical subsistence. To allow another citizen to defeat that policy 
by resorting to a mere procedural device is something that should not be 
countenanced by the courts of that state. Of course, this reasoning does 
not apply when a foreign creditor sues, even though the court can render 
an effective decree, since the creditor is under no duty to uphold the 
policy of any state other than his own." Suits in evasion of the state 
insolvency laws have also been generally enjoined.” Here the state is 
interested in providing adequate machinery whereby an insolvent’s 
property may be ratably apportioned among all his creditors. A single 
creditor, by attaching the debtor’s property outside of the jurisdiction 
not only evades the operation of the statute and interferes with the in- 
solvency proceedings, but seeks to gain for himself a highly inequitable 
advantage over the other creditors. The court therefore should enter- 
tain no scruples .in restraining further action abroad. But whether there 
is just cause for such a decree before insolvency proceedings have been 
begun is doubtful, since the machinery of the statute has not yet been 
put into operation.» The whole question, however, has been of dimin- 
ished importance since the passage of the Federal Bankruptcy Act; and 
to-day it will perhaps arise only in cases where the debtor’s property is 
situated outside of the United States. 

Protection of state policy, alone, justifies the injunction granted in the 
above class of cases. No such justification, nor any other, exists for en- 
joining suits brought merely in evasion of some common-law rule of reme- 


7 Reed’s Admr. ». Ill. Cent. R. R. Co. 206 S. W. (Ky.) 795 (1919). 

8 O’Haire v. Burns, 45 Colo. 432, 101 Pac. 755 (1909). It is true that the complain- 
ant could plead res judicata as a complete defense to the foreign action, but it would be 
unfair to require him to incur hardship in the defense of a purely vexatious suit. 

9 Miller v. Gittings, 85 Md. 601, 37 Atl. 372 (1897); Sandage v. Studabaker, 142 
Ind. 148, 41 N. E. 380 (1895); Ames, CAsEs ON Equity JURISDICTION, 28, note. 

10 Wierse v. Thomas, 145 N. C. 261, 59 S. E. 58 (1907); Keyser v. Rice, 47 Md. 203 
aed hs tag v. Snetzer, 25 Ohio St. 516 (1886); Allen v. Buchanan, 97 Ala. 399, 11 So. 
777 (1892). 

1 See Moor ». Anglo-Italian Bank, ro Ch. D. 681 (1879); Reynolds v. Adden, 136 
U. S. 348 (1889); Barry ». Mut. L. Ins. Co., 2 Thomp. & C. (N. Y.) 15 (1873). 

2 Cole v. Cunningham, supra; Dehon »v. Foster, supra; Sercomb ». Catlin, 128 Ill. 
556, 21 N. E. 606 (1889). 

13 See Cunningham ». Foster, 142 Mass. 47 (1886). 
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dial or of even substantive right. The state cannot properly be said to 
havea vital interest in having litigation between its citizens determined 
solely by the common law of the state. Meredisparity of remedies or differ- 
ence of substantive law is an insufficient consideration for interfering 
witha case before a court which, it must beassumed, will make just disposi- 
tion of the controversy. The balance of convenience is against enjoining, 
since there is no inequity in the defendant’s merely seeking a more fa- 
vorable forum. Some courts, however, are not in accord with this view 
and treat these cases no differently from those discussed above. Thus, 
a tort suit in Georgia was enjoined by an Alabama court on the ground 
that the Georgia court would refuse to apply the Alabama rule relative to 
contributory negligence and thereby deprive the complainant of a de- 
fense to which he was entitled.“ In another case, the court improperly 
enjoined an action when it did not even appear that the defense of failure 
of consideration could not be set up as well before the foreign tribunal.!5 
A recent case goes even further. In Culp v. Builer ‘6 an Illinois action 
was enjoined by the Indiana court, because the defense of the Statute 
of Limitations, which the complainant could plead in Indiana, would 
not avail him in Illinois.” The court obviously confuses barring the 
right with barring the remedy; the substantive right still subsists, but 
the domestic court simply refuses a remedy thereon. It is therefore diffi- 
cult to perceive why the application to a forum that wil] grant the de- 
fendant a remedy constitutes an evasion of the home law, for admittedly 
there is a good cause of action. An Illinois decision is directly opposed to 
that of the principal case on the exact point discussed above,'* and on the 
general principle involved, the weight of authority is also against it. It 


is submitted, that the true rule in this class of cases should be that only 
suits prosecuted to evade a strong domestic policy should be restrained. 


EFFECT OF FEDERAL PossSESSION AND CONTROL OF INSTRUMENTALITIES 
oF INTERSTATE COMMERCE ON THE POWER OF THE STATES. — Two recent 
decisions of the United States Supreme Court are interesting as new 
monuments on the vexed boundary line dividing federal from state 
power. In Northern Pacific Ry. Co. et al. v. North Dakota! the court held 
that under the war legislation of Congress? the Director General of 


14 Weaver v. Ala. G. S. R. Co., 76 So. (Ala.) 364 (1917). 

15 Sandage v. Studabaker, supra. See also Dinsmore v. Neresheimer, 32 Hun (N. Y.), 
204 (1882). 16 722 N. E. (Ind.) 684 (1919). 

17 Tt is difficult to see how the facts in the case raised the question of law upon which 
the court bases its decision. Presumably the defendant brought his action, before 
the Statute of Limitations had run in either state. The complainant waited until the 
limitation period had run in Indiana and then filed his bill there to enjoin. Clearly, 
under no view was there an attempt to evade the Indiana law. 

18 Thorndike v. Thorndike, 142 Ill. 450, 32 N. E. 510 (1892). 

19 Edgell v. Clarke, 19 App. Div. 199, 45 N. Y. Supp. 979; Bigelow v. Old Dominion, 
etc. Co., 47 N. J. Eq. 457, 71 Atl. 153 (1908); Carson v. Dunham, 149 Mass. 521, 20 
N. E. 312 (1889); Illinois Life Ins. Co. v. Prentiss, 277 Ill. 383, 115 N. E. 554 (1917); 
Am. Exp. Co. v. Fox, 187 S. W. (Tenn.) 1118 (1916); Federal Trust Co, v. Conklin, 
87 N. J. Eq. 185, 99 Atl. 109 (1916); Wade v. Crump, 173 S. W. (Texas) 538 (1915). 


1 U.S. Sup. Ct. No. 976, October Term, 1918. 
2 39 Stat. AT L. 645; 40 STAT. AT L. 451. 


NOTES 95 


Railroads has power to fix intrastate rates. It was likewise decided, in 
Dakota Central Telephone Co. et al. v. South Dakota* that under other 
but similar legislation * the Postmaster General can regulate intrastate 
telephone and telegraph rates.°> That such powers could be exercised by 
the United States under appropriate legislation by Congress was not 
seriously disputed on the part of the states. The question principally 
agitated was whether, in view of the peace-time power of the states to 
control these rates and in view of expressions in the acts of Congress that 
nothing therein should be construed to impair or affect the existing 
police regulations of the several states, the federal executives had Con- 
gressional sanction for their interference.® 

It has been held that where there is a federal incorporation of a rail- 
road company under the interstate commerce power it is to be presumed, 
in the absence of express enactment to the contrary, that the corporation 
is intentionally left subject to state control in matters of taxation, rates, 
and police regulation.” Where a new entity is created which must, in the 
nature of things, be subject to some control as to rates, etc., and Congress 
has provided none, this presumption is sound. When, however, the 
federal government itself takes possession of property and undertakes to 
manage it, there is no room for such a rule of construction. Congress 
gave the President extended powers in order that the war emergency 
might be handled with dispatch. When the provisos saving “the lawful 
police regulations” of the several states are read in the light of this fact, 
“police regulations” can only mean the police power of the states in the 
limited sense of the phrase which designates the power to regulate con- 
cerning the safety, health, and morals of the public.* On the question of 
the true construction of the acts of Congress the cases consequently 
appear to have been well decided.® 

In the joint resolution of the 16th of July, 1918, by which Congress 
authorized the President to take possession and assume control of the 
telephone and telegraph systems, no express authority to fix rates is 
found.’° The railroad legislation in terms gave the President this power, 

3 U.S. Sup. Ct. No. 967, October Term, 1918. See REcENT CASES, p.115. Mr. 
Justice Brandeis dissented. 4 4o Stat. AT L. 904. 

5 Similar cases originating in other states and disposed of on the same principles are: 
Burleson ». Dempsey, U. S. Sup. Ct. No. 1006, October Term, 1918; Macleod et al. 
v. New England Telephone and Telegraph Co., U. S. Sup. Ct. No. 957, October 
Term, 1918. 

6 In the legislation concerning both the railroads and the telephone and —_ 
systems the language saving the police regulations of the states is substantially the 
same: In the first case it reads: “. . . nothing in this act shall be construed to amend, 
repeal, impair, or affect the existing laws or powers of the States in relation-to taxa- 
tion or the lawful police regulations of the several States, except wherein such laws, 
powers, or regulations may affect the transportation of troops, war materials, Govern- 
ment supplies, or the issue of stocks and bonds.”’ The telephone legislation only substi- 
tutes “transmission of Government communications” in place of “transportation of 
troops, war materials, Government supplies.” 

7 Reagan v. Mercantile Trust Co., 154 U. S. 413 (1894). 

‘ ° ae v. Wisconsin Telephone Co., 172 N. W. (Wis.) 225. See FREUND, POLICE 
‘OWER, § 10. 

® See Henry Wolf Biklé, “State Power over Intrastate Railroad Rates During 
Federal Control,” 32 Harv. L. REv. 299. The writer interprets the act of Congress of 
March 21, 1918 (40 Star. AT L. 451), and forecasts correctly the result of cases arising 
thereunder. 
10 4o Stat. AT L. 904. 
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and by implication gave him the power to exclude rate-making by the 
states. In the Dakota Central Telephone case the states were not so 
deprived of their authority to fix intrastate rates unless by necessary 
implication arising from the fact that the federal government took 
possession and control. Chief Justice White expressed the problem in 
these words: “Conceding that it was within the power of Congress, .. . 
to transplant the state power as to intrastate rates into a sphere where it, 
Congress, had complete control over telephone lines because it had taken 
possession of them and was operating them as a governmental agency, it 
must follow that in such sphere there would be nothing upon which the 
state power could be exerted except upon the power of the United 
States... .” If political developments are to be in the direction of gov- 
ernment ownership or operation of the instrumentalities of interstate 
commerce, this suggestion that the relation of the states to interstate 
commerce will be determined by different principles from those hereto- 
fore applied when such commerce was exclusively carried on by private 
persons and corporations is of considerable interest. As in the past, there 
will be two principal points of contact: (1) state taxation; (2) state police 
power. 

It has been argued with force that Congress has the power to enjoin all 
state taxation and control of property engaged in interstate commerce." 
But in the absence of plain words from Congress the states have en- 
joyed a limited power to tax and control.” This has been so, even 
though the legal entity engaged in commerce between the states was it- 
self created by Congress.!* Without attempting to bound this state 
power meticulously, we may say that two general rules have been fol- 
lowed: (1) the property as distinguished from the operation of persons in 
interstate commerce may be taxed; (2) such persons are subject to 
reasonable local control, 7. e. reasonable state regulations concerning 
the public safety, health, and morals. If we accept the suggestion of the 
Chief Justice, what are to be the governing principles when the vehicle 
of interstate commerce is the United States? 

It is fundamental that property owned by the federal government is 
not taxable by the states.“ Taxation of privately owned property in the 
possession of the federal government is found in the case of property in 
the hands of receivers appointed by the federal courts and therefore 
regarded as in the possession of the court. In such case, however, 
federal possession is had on behalf of private litigants, not to secure the 
execution of public functions. Moreover, the tax cannot be enforced 
against the property in the receiver’s custody without the consent of the 
court. So far as the difficulty of enforcing state taxes is: concerned 
it would be as great in the case of federal possession as in the case of 


11 See 2 TIEDEMAN, STATE AND FEDERAL CONTROL OF PERSONS AND PROPERTY, 
§ 217. See also Victor Morawetz, “The Power of Congress to Enact Incorporation 
Laws and to Regulate Corporations,” 26 Harv. L. REv. 667, 678. 

22 See M’Culloch v. Maryland, 4 Wheat. (U. S.) 316, 436 (1819). See also 22 Harv. 
L. REV. 437; 26 Harv. L. Rev. 78; 28 Harv. L. REv. 93; 23 Harv. L. REv. 643. 

8 Railroad Company ». Peniston, 18 Wall. (U. S.) 5 (1873). See _— H. 
Cooke, “State and Federal Control of Corporations,” 23 Harv. L. REv. 456 

4 Van Brocklin ». State of Tennessee, 117 U.S. 151 (1886); Wisconsin Railroad Co. 
v. Price County, 133 U. S. 496, 504 (1889). See JuDSON ON TAaxaTion, §$ar 

15 See HicH ON RECEIVERS, 4 ed., § 59. 
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federal title. Consequently, unless the states are expressly authorized 

to tax, possession alone by the United States should remove interstate 

commerce from local taxation.!® 
On the other hand, the federal government’s ownership of lands 

within the states does not ipso facto withdraw such property from the ; 

local police power.” It seems to be the rule that the police power per- _ 

sists until the state cedes its jurisdiction to the central government.!® 

This power of police, however, is brought to bear only on private persons; 

it seems never to have circumscribed the power of the United States. 

As in the case of interstate commerce privately carried on, the state has 

police powers incidental to its territorial jurisdiction. When these powers 

reach the point of interfering with the means used by the United States 

to attain the ends of its government, they cease.!® When the United States 

elects to operate the agencies necessary to obtain these ends with its own 

hands, it is arguable that the property taken over becomes more of a 

means of governmental operation than it was under private control. 

At all events, local regulation of the property now becomes a direct inter- 

ference with the governmental operation of the United States, whereas 

before the interference was only indirect. This is as incompatible with 

the supremacy of the federal government within its sphere as is taxation 

of its property.” To require a sovereign to fence his right of way or to 

forbid him to carry freight on Sunday is to impose a restraint as incon- 

sistent with his character as a tax on his assets within a given radius. 

This leads to the conclusion that the states cannot, without the express 

consent of Congress, tax or regulate property in the possession of the 

United States when engaged in interstate commerce. 


RicHtT oF Pusiic SERVICE COMPANY OR STATE COMMISSION TO 
ALTER Rates Frxep By Contract. —II. The recent unprecedented 
increase in the costs of labor, materials, and capital has brought be- 
fore the public utilities of the country the difficult legal question 
whether they may lawfully increase the prevailing low utility rates : 
above a maximum fixed in unexpired long-term rate contracts with 
their patrons,! or in municipal franchises under which they are oper- 


16 But see Henry Hall, “Federal Control of Railways,” 31 Harv. L. REv. 860, 867. 
The writer seems not to distinguish between taxation of instrumentalities of the federal 
government which are private persons, and taxation of private property operated by 
and in the possession of the federal authorities. In either case he thi express 
exemption from state taxation necessary. 

17 United States v. Sutton ef al., 165 Fed. 253 (1908). See 22 Harv. L. REv. 456. 

18 See FREUND, Potice Power, § 85. See also 31 Harv. L. REv. 1164. 

19 M’Cullough v. Maryland, supra. 

' 2% The United States Supreme Court has upheld the imposition of internal revenue 
taxes on a state engaged in the liquor business on the grounds that this was not a 
governmental function and that state socialism should not be permitted to deprive 
the United States of its sources of income. South Carolina v. United States, 199 U. S. 
437 (1905). These arguments will probably not prove so persuasive when the shoe is 


= the other foot. See 1 WILLOUGHBY ON THE CONSTITUTION, § 59; 19 Harv. L. REv. 
286. 


1 Discussed in 32 Harv. L. REv. 74. 
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ating, so that the increased rates, reasonable under the new conditions, 
should apply equally to all members of the public receiving a like or 
substantially similar service. 

In some states the law permitted the public utility proprietor to 
establish the increased rates, subject to the common-law power of the 
courts to pass upon their reasonableness,” or subject to regulation by 
a statutory public service commission empowered to declare reasonable 
rates;* but in the majority of states which have enacted modern public 
utility statutes no change in rates may be made by the utility without 
first obtaining an order of the state public service commission authorizing 
the new rate.* 

A mass of litigation ensued upon this question before the state com- 
missions and in the state courts, and the problem has recently been 
presented to the United States Supreme Court in a number of cases, 
many of which are still pending. Among those decided two especially 
deserve notice. 

The first, Union Dry Goods Company v. Georgia Public Service 
Corporation,’ involved the legality of an order of a state commission, 
declaring certain increased rates for electric light and power to be reason- 
able and requiring the utility to enforce them, as applied to a patron 
who held an unexpired long-term rate contract fixing a lower maximum 
charge for the service. This contract had been made, however, subse- 
quently to the effective date of the act creating the commission and em- 
powering it to regulate such utilities. The decision of the Supreme Court 
of Georgia,® upholding the order of the commission and denying specific 
performance of the contract, was affirmed by the United States Supreme 
Court on the ground that the regulation of public utility rates is a lawful 
exercise of the police power of the state not subject to control by any 
person or persons by contract or otherwise. A fortiori, where made while 
the regulating act was in force,’ such contract is not within the protec- 


2 See 2 WYMAN, PusBLic SERVICE CORPORATIONS, § 1406. 

3 Leiper v. Balt. & Phila. R. Co., 262 Pa. St. 328, 105 Atl. 551 (1918); Cincinnati ». 
The Public Utilities Com., 96 Ohio St. 270, 276, 117 N. E. 381 (1917). See 32 Harv. 
L. Rev. 74. Under some state public utility acts, as under the federal Interstate Com- 
merce Act, it is held that while the utility may initiate an original schedule of rates, 
increased rates may not be put into effect without the approval of the commission. 
State Public Utilities Com. v. Chicago & West Towns Ry. Co., 275 Ill. 555, 114 N. E. 
325 (1916). Advances in Rates — Western Case, 20 I. C. C. R. 307 face 

4 Manitowoc v. Manitowoc & Northern Traction Co., 145 Wis. 13, 28, 129 N. W. 
925 (1911); Sultan Timber Co. v. Great Northern R. Co., 58 Wash. 604, 109 Pac. 320 
(1910). In a number of states such permission is expressly required by the pub- 
lic service statute, and in at least one state, even as to rates in existence prior to 
the date when the act became effective. Washington Public Service Commission 
Law, rot1, § 34 (GEN. Stat. 1915, §§ 8626-34). See 32 Harv. L, Rev. 74, 77, 
note II. 

5 248 U. S. 372 (1910). 

6 142 Ga. 841 (1914). 

7 In V. & S. Bottle Co. ». Mountain Gas Co., 261 Pa. St. 523, 104 Atl. 667 (1918), 
discussed in 32 Harv. L. REv. 74, the contract was made prior to the effective date of 
the Public Service Act, and although treated by the court as valid when made, was 
held to have become inoperative and void when that statute went into effect, since 
by reason of the fixed rate it contravened the provisions of the act against discrimi- 
nation. It would seem that the same principles are involved irrespective of whether 
the contract is entered into before or after the regulating act is in force. 
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tion of the contract clause,’ or the Fourteenth Amendment? of the 
Federal Constitution. , 
In the second case, Columbus Railway, Power & Light Co. v. City 
of Columbus,'° the utility not being able under present-day conditions 
to make a fair return on its investment " at the rates fixed by the un- 
expired long-term franchise which it had accepted as a condition of its 
right to operate within the municipality, and having in vain sought the 
city’s consent to increased rates, declared that it surrendered the fran- 
chise, raised its rates, and brought suit to enjoin the continued enforce- 
ment of the street railway franchise ordinances fixing rates. The ground 
taken was that these ordinances constituted a deprivation of its property 
without due process of law. The United States Supreme Court, in affirm- 
ing the decree of the federal district court dismissing the bill,” held that 
as the Supreme Court of Ohio had construed the state statute “ to ex- 
pressly confer upon the municipality the power of making binding con- 
tracts of that character, both the city and the utility became bound 
thereby for the franchise period; that the utility was not excused from 
the obligation of rendering service at the fixed rate by the unprece- 
dented increase in costs, nor by the fact that the federal government 
through the National War Labor Board had greatly increased the wage 
scale, where,the utility was still solvent, and, taking the franchise term 
as a whole, was unable to show that the contract would prove unremu- 


8 “No state shall... pass any ... law impairing the obligation of con- 
tracts... .” Art. I, § 10, U. S. Constitution. 

9 “Nor shall any state deprive any person of life, liberty or property, without due 
process of law, nor deny to any person within its jurisdiction the equal protection of 
the laws.”” Art. XIV, Amendments U. S. Constitution. 

10 249 U. S. 309 (1919). 

1 Smyth v. Ames, 169 U. S. 466 (1898), upheld the right of a public utility to earn 
a fair return on its investment. ; 

2 253 Fed. 499 (1918). 

13 PAGE AND ADAMS, Ont0 GEN’L Cong, §§ 3768, 3771. 

14 Citing Interurban Ry. & Terminal Co. v. Public Utilities Com., 98 Ohio St. 287, 
120 N. E. 831 (1918). In support of this interpretation of the Ohio statute the United 
States Supreme Court also referred to Cleveland v. Cleveland City Ry. Co., 194 U.S. 517 
(1904), which construed similar Ohio statutes to have authorized the municipality to 
enter into binding contracts with a public utility company fixing rates for a definite 
period, and, therefore, the city could not subsequently reduce said rates within said 
term without violating the constitutional prohibition against the impairment of the 
obligation of contracts. To the same effect: Vicksburg v. Vicksburg Waterworks Co., 
_ 206 U.S. 496 (1907); also see Detroit v. Detroit St. Ry. Co., 184 U.S. 368 (1902); 
Georgia Ry. & Power Co. v. R. Com. of Georgia (Ga.), 98 S. E. 696 (1919); Milwaukee 
Electric Ry. & Light Co. v. Railroad Com., 238 U.S. 174 (1915); Home Tel. & Tel. 
Co. v. City of Los Angeles, 211 U. S. 265 (1908). 

On the other hand, it has been held that a statute empowering the municipality to 
contract with public utilities for the privilege of operating therein, so far as authorizing 
the regulation of rates and service, is a delegation of the police power which the city 
has no right to contract away. City of Chicago v. O’Connell, 278 Ill. 591, 116 N. E. 
210 (1917). In Portland v. Public Service Com., 89 Ore. 325, 173 Pac. 1178 (1918), 
the order of the State Public Service Commission increasing rates above the maximum 
specified in a street railway franchise was upheld upon the ground that the state, 
having exercised its police power in granting the franchise through the city as its 
agent, could withdraw that authority and vest it in the Public Service Commission, 
which as the state’s representative in the exercise of said power could agree with the 
utility company to such a change in the contract without violating any constitutional 
rights of the city or its inhabitants. Acc. Robertson v. Wilmington & Pa. Traction _ 
Co., 104 Atl. (Del.) 839 (1918). : 
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nerative. Having contracted, it must bear the loss, even though “it may 
be that the efficiency of the service and fairness in dealing with the com- 
pany which performs such important and necessary service ought to 
require an advance in rates.’ 

The chief distinction in the facts of the two cases is that in the Union 
Dry Goods case the increased rates were approved and put into effect 
by order of the state commission, while in the Columbus case the in- 
crease was made by the utility without any commission. action;'* and, 
further, the former had to do with a contract between a public utility 
and its patrons, the latter with a municipal franchise granted to and 
accepted by a public utility.’ 

The court in the Columbus case quite properly treated the franchise 
fixing rates on the same basis as any public service rate-contract, for, 
as the Supreme Court of Pennsylvania well said recently, “There seems 
to be no difference in principle between the case of a contract indeter- 
minate and one that is determinate, nor is there any difference in prin- 
ciple between a contract with a borough, a corporation, or with an 
individual.” 

The ratio decidendi of the Columbus decision is not based upon the 
procedural rule that in general the United States Supreme Court adopts 
the prior interpretations of state statutes by the highest.court of the 
state,!® nor on the line of precedents represented by the Vicksburg case 
cited,” both of which merely establish the power of this municipality to 
enter into such a contract, but rather upon general principles of the law 
of private contracts relating to impossibility as an excuse for non-per- 
formance, thus completely ignoring the public service character of the 
subject matter of said contract. 

In the Union Dry Goods case we have state action increasing the 
rates, and the court meets the constitutional objections by falling 


15 249 U. S. 399, 414 (1919). 

16 The Ohio Public Utilities Commission Act (1913) (PAGE AND Apams, Onto GEN’L 
Cong, §§ 614-616 et seg.) does not require prior consent of the commission to the 
establishment of increased rates by a public utility. 

It should be noted in passing that where the utility proprietor increases rates above 
the maximum fixed by contract with a patron, no constitutional question is raised, 
but simply whether there has been a breach of contract which the law will redress; 
whereas, when the rate is thus increased by state action the question is whether that 
constitutes a violation of the federal or state constitutions against the impairment of 
obligations of contracts, and the taking of private property without due process 
of law. United States v. Stanley (Civil Rights Cases), 108 U.S. 3 (1883). 

17 Tn general, a franchise is treated as a contract and within the protection of the con- 
tract clause of the U. S. Constitution. Dartmouth College v. Woodward, 4 Wheat. 
(U. S.) 518 (1819). 

That the state may withdraw the power of regulation of the charges and service 
of public utilities from the municipality and transfer that authority to a state commis- 
sion, since a grant of governmental or political authority by the state to cities, coun- 
ties, and the like, does not constitute a contract within the meaning of the Federal 
Constitution. Pawhuska v. Pawhuska Oil and Gas Co., 250 U. S. 394, 39 Sup. Ct. 
Rep. 526 (1919). 

18 Leiper v. Baltimore & Philadelphia R. Co., 262 Pa. St. 328, 334, 105 Atl. 551 

1918). 

' 8 See 2 FosTeER, FEDERAL PRACTICE, 5 ed., 1573; HuGHES, FEDERAL PROCEDURE, 
2ed., 13. 
20 Vitor v. Vicksburg Waterworks Co., 206 U. S. 496, 508 (1907). 
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back upon the doctrine of the police power in the sense of that great 
unclassified residuum of the sovereign power of the state to promote 
the general welfare of its citizens. Although the weight of authority 
in the state courts has resorted to the same plausible reasoning to 
avoid the constitutional difficulties of the question, it is submitted 
that this is not only unnecessary in order to reach the obviously just 
result in sustaining such state action, but it is an evasion of the realities 
of the situation, and imposes an unwarranted limitation on the function- 
ing of a well-recognized branch of the law directly applicable to this 
subject, — the law of public utilities. 

The very nature of the subject matter with which it deals demands 
that the law of public utilities be a living law. No field of human activity 
is more directly influenced by the progress of science and invention, and 
by the economic and social conditions of the day. It is, and must con- 
tinue, flexible and elastic enough to protect the public necessity as 
developed by the actual situation prevailing at that time and place. 

Especially with regard to the service to be rendered, and the rates to 
be charged therefor by those engaged in public service enterprises, it is 
impossible in the nature of things to attain that just regulation essential 
to the ultimate protection of the public interest by the application of © 
rigid rules based on dogmatic, presupposed principles, or by adherence 
to the iron-bound doctrine of stare decisis. In short, the reasonableness 
of public utility rates must be determined by the facts as they exist 
when it is sought to put such rates into operation, or when established 
tates are challenged.” 

The common law in the experience of ages learned this truth, and 
formulated practical, flexible legal standards, automatically adjusting 
themselves to the realities of the situation by requiring from public 
utilities reasonable service at reasonable rates under the circumstances,” 
— the question of reasonableness being a relative matter of time, place, 
and character of the undertaking.* 

It must follow, therefore, that when a public utility rate ceases to be 
reasonable under actual conditions then and there existing it ipso facto 
becomes unlawful, as either too high and extortionate, or too low 
and endangering the maintenance of a reasonably adequate service 
to meet the public necessity.2> Under these circumstances it becomes 


% James BrapLeEY THAYER, LEGAL Essays, 27. 

2 Smyth v. Ames, 171 U. S. 361 (1898) (second case). 

23 See address, “Administrative Application of Legal Standards,” by Roscoe 
Pound, before the Public Utility Law Section of the American Bar Association, Boston, 
Massachusetts, September 2, 1919. 

24 Cumberland Tel. & Tel. Co. v. Kelly, 160 Fed. 316 (1908). 

25 “What was lawful in 1897 was just and reasonable rates and practices. . . . We 
must assume that the rates and practices then fixed were at the time just and reasonable. 
But it can hardly be that with changing circumstances those rates and practices would 
forever remain just and reasonable. We are admonished by present-day conditions 
that the higher level of prices and wages may have made old rates unreasonably low. 
. . . And if the rates become unreasonable and the practices unjust, they would cease 
to be lawful. Unchangeable rates and practices are almost certain to become unlawful. 
The legislature did not in this respect change the law by the Public Utilities Act of rorr. 
That act only authorizes just and reasonable rates and practices. It puts into statu- 
tory form what was in 1897 and always has been lawful.” Per Swayze, J., in Atlantic 
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the legal duty of the utility itself, or of the state commission, to raise or 
lower the rates so that they are again reasonable, and as such applicable 
to all members of the public receiving a like or substantially similar 
service. Although the law of public utilities recognizes the right of the 
utility to establish reasonable rate differentials corresponding to a real 
difference in the service rendered,”’ that is of no avail here, for the service 
to the contract patron and non-contract patron is the same, and there can 
be no legal justification for a more favorable rate to the contract patron. 
In substance, then, the long-term rate contract or franchise between 
the public utility proprietor and the patron, irrespective of whether that 
patron is a municipality or a person, is simply an attempt to subject to 
contractual control a subject which is peculiarly a matter of law as 
affected by overpowering external influences, which in the nature of 
things cannot be bound down to a priori agreements or enactments.” 
To enforce these long-term fixed rates under the changed conditions of 
the present day would result in the anomaly of the law defeating the law. 
It is submitted that the solution of this problem, applicable to both 
cases discussed and supporting the legal right to increase the rates in 
each, is to be found in the well-recognized legal category of the law of 
public utilities; that the very nature of the subject matter of these long- 
term rate contracts and franchises, and the necessary operation of the 
common-law standards requiring reasonable service at reasonable rates, 
make such contracts unlawful as dealing with that which is primarily a 
matter of law, and not only beyond the scope of the doctrine of liberty 
of contract, and hence outside the class of legally enforceable obligations, 
but, a fortiori, without the protection of the contract clause or the due 


process clause of the federal or state constitutions. 


FEDERAL REVIEW OF DECISIONS OF STATE Courts INVOLVING FED- 
ERAL QUESTIONS UNDER THE JUDICIAL CoDE, § 237, AS AMENDED. — The 
extent to which the federal judiciary should control the state judiciary 


Coast Electric Ry. Co. v. Board of Public Utility Commissioners, 104 Atl. (N. J. L.) 
218, 220 (1918). 

Of course, in order that the rates could be classed as unreasonable under the circum- 
stances the prevailing conditions must be such as to substantially affect the ability 
of the utility to earn a fair return on its investment, and to maintain the necessary 
standard of service properly to fulfill its duty to the public, for the courts recognize 
the business fact that in such undertakings there is a certain extent of “missionary” 
effort required in order to build up the plant and introduce its product more widely; 
and again, the law does not undertake to guarantee even public service enterprises 
against any and all losses, since they should prepare to meet temporarily unfavorable 
conditions, and to render incidental services which may not in themselves be profitable. 
People of the State of New York v. McCall, 245 U.S. 345 (1917); Atlantic Coast Line 
R. R. Co. v. North Carolina Corporation Commission, 206 U. S. 1 (1907). Cf. 
Northern Pacific Ry. Co. v. State of North Dakota, 236 U. S. 585 (1915). 

26 See 32 Harv. L. REv. 74, 78. 

27 Interstate Commerce Commission v. Baltimore & Ohio R. Co., 145 U. S. 263 (1892). 

28 The power of the legislature to fix public utility rates is limited to reasonable 
rates. Chicago & Grand Trunk Ry. v. Wellman, 143 U. S. 339 (1892); Reagan v. 
Farmers’ Loan & Trust Co., 154 U. S. 362 (1894); Smyth v. Ames, 169 U. S. 466, 526 
(1898); Covington & L. Turnpike Road Co. v. Sandford, 164-U. S. 578 (1896); San 
Diego Land and Town Co. v. National City, 174 U. S. 739 (1899). 
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has always been a delicate problem. That the federal judiciary should 
finally determine federal questions regardless of the court of origin is, 
however, undisputed. A proper balance between federal and state 
sovereignty in this matter was at first sought by subjecting final pro- 
ceedings in a state court to review, on writ of error or appeal, by the 
federal Supreme Court, broadly, when a federal right was claimed and 
denied, or when a state right asserted to be inconsistent with a federal 
right was upheld.! Thus were the authority of the United States, and 
the rights claimed thereunder, protected, while the state was left supreme 
in its own field.? By such legislation the existence of the federal authority 
was preserved, but its scope could not be defined by the federal judiciary, 
for the federal issue was still determined in the state court whenever the 
questioned right, if federal, was sustained, or if state, was denied. Thus 
individual rights involving federal questions were unprotected from the 
point of view of the party who unsuccessfully asserted a state right; 
moreover, so long as the state court held state laws invalid under the 
Federal Constitution, the state was unable to get an authoritative de- 
termination of the issue of constitutionality. In addition, federal 
statutes were subjected to divers constructions so long as the different 
state courts sustained the federal right claimed thereunder.’ 

In response to a demand by the bench and bar for reform,‘ jurisdiction 
was conferred on the United States Supreme Court in 1914 to review by 
writ of certiorari federal questions finally determined in state courts 
regardless of the course of decision.’ In 1916 a restrictive amendment 
established the present system.® Instead of both writ of error and certi- 
orart, certiorari alone now lies where, in the highest state court, a federal 
right, title, or immunity was denied; with this exception, review by 
certiorari is restricted to cases in which the court below has sustained the 
federal claim. Accordingly, writs of error now issue to state courts where 
the decision below (1) denied the validity of a treaty, statute, or au- 
thority exercised under the United States, or (2) affirmed the validity 
of a state statute or authority claimed to be repugnant to the Constitu- 
tion, treaties, or laws of the United States; while writs of certiorari issue 
to state courts when the decision below (1) affirmed the validity of a 
treaty, statute, or authority exercised under the United States, or (2) 
denied the validity of a state statute or authority claimed to be repug- 
nant to the Constitution, treaties, or laws of the United States, or (3) 
affirmed or denied the validity of a title, right, privilege, or immunity 
claimed under the Constitution, treaties, or statutes of, or commission 
held or authority exercised under the United States. Since the exercise 
of such jurisdiction is a discretionary matter,’ the Supreme Court is thus 


1U. S. Rev. Stat. § 709; Jup. Cope, § 237; Commonwealth Bank of Ky. ». 
Griffith, 14 Pet. (U. S.) 56, 58; Gordon v. Caldcleugh, 3 Cranch (U. S.), 268; Missouri 
v. Andriano, 138 U. S. 496. 

2 Commonwealth Bank of Ky. »v. Griffith, supra; Martin v. Hunter’s Lessee. 
1 Wheat. (U:S.) 304, 344, 348. See Dodd, “The U. S.Supreme Court as the Final 
Interpreter of the Federal Constitution,” 6 Ill. L. Rev. 289. 

3 See 28 Harv. L. REv. 408. 

4 36 Am. Bar Assoc. REP. 462, 469. 

§ 38 Stat. aT L. 790 (Dec. 23, 1914). See 28 Harv. L. REv. 408. 

6 39 Srat. ATL. 726 (Sept. 6, 1916); Jup. Cope, § 237. 
7 Treland v. Woods, 246 U. S. 323. 
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enabled to widen its scope of review and yet control the natural increase 
in causes demanding its consideration. . 

Unfortunately, it seems impossible to determine whether the purpose 
of the amendments has been effected. The numerical results are of 
course ascertainable. Under the 1914 amendment but three petitions 
for writs of certiorari to state courts were filed. All were denied.* Under 
the 1916 amendment, up to the October (1919) term, one hundred and 
thirty-five petitions for such writs had been considered by the court.? 
In only twenty-nine cases did the writ issue. Of the latter, eight could 
not, prior to 1914, have properly come before the court, for in the case 
below the state court had sustained the validity of the federal right 
claimed.!° Seventeen cases, in which the state court had denied the 
validity of such right, were formerly reviewable by writ of error." Only 
three of these twenty-nine cases have, up to the present time, been finally 
determined by the court. Of these, two were not formerly reviewable, 
having sustained the federal claim; the remaining case denying that 
claim was formerly reviewable by writ of error only.’ The state court was 


8 Stowe v. Taylor, 241 U. S. 658; Callaghan v. Commonwealth of Mass., 241 U. S. 
667 (223 Mass. 150, 111 N. E. 773); Baltimore v. United Ry. Co., 241 U. S. 671 (127 
Md. 660, 96 Atl. 880). The lower court decisions are given where obtainable. An 
examination of the proceedings in the lower court affords the best means of ascertain- 
ing the issue involved, since the Supreme Court renders memorandum decisions only. 

® In the October term, 1916, seventeen were denied and five granted; in the October 
term, 1917, forty-one were denied and seven granted; in the October term, 1918, 
forty-eight were denied and seventeen granted. 

10 Macleod ». N. E. Tel., etc. Co., 39 Sup. Ct. Rep. 389 (122 N. E. (Mass.) 547); Sea- 
board Air Line R. Co. v. Horton, 39 Sup. Ct. Rep. 8 (175 N. C. 472); Calhoun ». Massie, 
39 Sup. Ct. Rep. 289 (97 S. E. (Va.) 576); Southern Pacific R. Co. v. Berkshire, 39 Sup. 
Ct. Rep. 494 (207 S. W. (Texas) 323); Philadelphia, etc. R. Co. v. Smith, 39 Sup. Ct. 
Rep. 6 (103 Atl. (Md.) 945); Northern Pacific R. Co. v. McComas, 243 U. S. 653 (82 
Ore. 639); Gratiot County Bank v. Johnson, 243 U.S. 645 (193 Mich. 452). 

1 See Hull v. Philadelphia, etc. R. Co., 39 Sup. Ct. Rep. 7 (104 Atl. (Md.) 274); 
Ward v. Commissioners, 39 Sup. Ct. Rep. 12 (173 Pac. (Okla.) 1050); Chicago, etc. 
R. Co. ». Ward, 39 Sup. Ct. Rep. 10 (173 Pac. (Okla.) 212); Tyrell v. Shaffer, 39 Sup. Ct. 
Rep. 19 (174 Pac. (Okla.) 1074); Broadwell ». Commissioners, 39 Sup. Ct. Rep. 25 
(175 Pac. (Okla.) 828); Lee v. C. of Georgia R. Co., 39 Sup. Ct. Rep. 7 (95 S. E. (Ga. 
718); Hartford Life Ins. Co. v. Johnson, 245 U. S. 664 (197 S. W. (Mo.) 132); Postal 
Tel. Co. v. Dickenson, 39 Sup. Ct. Rep. 11 (79 So. (Miss.) 719); Pere Marquette R. Co. 
o. French, 39 Sup. Ct. Rep. 494 (204 Mich. 578); Brooks Scanlon Co. v..Commissioner, 

9 Sup. Ct. Rep. 494 (81 So. (La.) 727); Kenney v. Lodge, 39 Sup. Ct. Rep. 390 (285 
iil. 188); N. Y., etc. R. Co. v. Goldberg, 245 U.S. 655 (149 N. Y. Supp. 629). 

2 Gratiot County Bank v. Johnson, 39 Sup. Ct. Rep. 263 (certiorari granted, 243 U.S. 
645; lower court decision, 193 Mich. 452, 160 N. W. 544). In this case the defendant 
in error claimed, under the Federal Bankruptcy Act, that as all creditors could inter- 
vene in bankruptcy proceedings, it must be assumed that they had, and therefore all 
creditors would be bound as to all subsidiary facts upon which the adjudication was 
based. The state court decision upholding this contention was reversed by the Supreme 
Court. 

In Northern Pacific R. Co. ». McComas, 39 Sup. Ct. Rep. 546 (certiorari granted, 
243 U. S. 653; lower court decision, 82 Ore. 639, 161 Pac. 562), the defendant in error 
claimed title by adverse possession of lands which it alleged had been granted to the 

laintiff in error under a federal statute. The state court decision, holding that this 
land had passed to the railroad under the statute and was held by the company during 
the period of adverse possession relied on, was reversed by the Supreme Court. 

33 Baltimore & Ohio R. Co. v. Leach, 39 Sup. Ct. Rep. 254 (certiorari granted, 243 
U. S. 639; lower court decision, 173 Ky. 452, 191 S. W. 310). In this case the state 
court gave judgment for the defendant in error, for damages based on injury to his 
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reversed in all three cases. These figures indicate that in so far as the 
amendments were designed to prevent the overloading of the court, 
they have been successful. 

Whether the main purpose of the legislation — to insure a uniform 
interpretation of federal law — has been effected, is a more difficult 
question. The road of review by writ of error is well marked; but 
there are few judicial guideposts in the maze of certiorari. The petitions 
are granted or denied by memorandum decisions; no reason for the de- 
cision is given, no declaration of principles is made which guide the ex- 
ercise of its discretionary authority. Since a writ of error issues as of 
right, the decisions on petitions for these are of slight significance as to 
the court’s action on petitions for writs of certiorari. Nevertheless, 
cases of this latter type, in which the writ has been denied for want of 
jurisdiction, contain the only judicial construction of the legislation 
under consideration. In certain recent cases, the court has stated that a 
writ of certiorari should have been requested, but has given no further 
indication that such would have been granted. A less satisfactory 
class of cases is comprised of those in which the court, by elimination, 
has determined that a writ of error does not lie, but has refused to com- 
mit itself as to the propriety of certiorari proceedings.’ Perhaps it is 


stock while in transit on the railroad company’s line. The shipper had not complied 
with the provision of the bill of lading, approved by the Interstate Commerce Com- 
mission, which specified that notice of claims must be filed within five days from removal 
of stock from transit to preserve the liability of the railroad company. The state 
court’s decision refusing to recognize the validity of the defense of the railroad com- 
pany based on the lack of such notice was reversed by the Supreme Court. 

4 For valuable notes on this subject, see 62 L. R. A. 513; 63 L. R.A. 33; 5 Fep. Star. 
ANN. 724; Fep. Stat. ANN. (Supplement, 1918) 412. 

8 Erie R. Co. ». Hamilton, 248 U.S. 369. In this case the railroad claimed to have 
secured a valid release of Hamilton’s claim for damages from the Russian consul, 
acting under the authority of a United States treaty. The lower court denied the 
consul’s power to make a valid release. Petition for writ of error was dismissed for 
want of jurisdiction, since the validity of the treaty was not questioned, but only an 
authority exercised thereunder. The court stated that a writ of certiorari should have 
been requested. 

In Rust Land & Lumber Co. ». Jackson, 39 Sup. Ct. Rep. 424, the result of a contro- 
versy in a state court depended upon the location of the state boundary line. The state 
court refused a continuance asked for on the ground that the boundary dispute was at 
that time being adjudicated in the United States Supreme Court. The plaintiff in error 
claimed that by such refusal the validity of the authority of the Supreme Court to 
‘determine the question was denied, and sought a writ of error. The court dismissed 
the writ, remarking that certiorari was the only available proceeding here, since the 
plaintiff in error did no more than assert a title, right, privilege, or immunity under 
the United States Constitution. See also Philadelphia & Reading Coal & Iron Co. ». 
Gilbert, 245 U. S. 162. - 

16 Dana v. Dana, 39 Sup. Ct. Rep. 449. The state court in this case held that cer- 
tain interests in property without the state were taxable under the state succession tax. 
A writ of error was requested on the ground that the property being real estate outside 
the state, the assessment of the tax was a violation of the rights secured by the Four- 
teenth Amendment to the Constitution of the United States, in that it took the prop- 
erty of the plaintiff in error without due process of law. The court said: “. . . Neither 
the validity of the statute, nor the validity of any authority exercised under the State, 
was drawn in question. The case was decided on the view which the Supreme Judicial 
Court entertained of the character of the property involved, and neither in the record, 
nor in the opinion of the Court, does it appear that any question wa3 raised or decided 
which involved the validity of the statute of the State, on the ground of its repugnancy 
to the Constitution, treaties, or laws of the United States. It follows that the only 
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significant that in the three cases finally decided, the state court was 
reversed.!” But if the writs are to issue only when the court is ready to 
reverse, it would seem that the final arguments should be made at the 
preliminary hearings on the petition, which, of course, is not the present 
practice. 

It is likely that the Supreme Court, in the exercise of this discretionary 
jurisdiction, will be governed by the considerations affecting its action on 
petitions for writs of certiorari to the circuit courts of appeal. In such 
cases the power is exercised sparingly, only when the question is of 
gravity and importance and of such a national or public concern as to 
require a considered determination of the issue by the supreme judicial 
authority of the country.'’® The writ will probably be granted by the 
court only when it is convinced of the necessity of settling a controverted 
federal question, or when a state court has departed rather widely from 
an accepted construction of federal law.!® 


RECENT CASES 


AGEeNncy — Princrpa’s Ricuts AGAInst AGENT — RECOVERY FOR AGENT’S 
NEGLIGENCE DENIED WHERE EQUIVALENT TO AN INDEMNITY FOR PRINCIPAL’S 
Own Tort. — The plaintiff in a letter to the defendant, his confidential finan- 
cial investigator, maliciously libeled A. Through the carelessness of the de- 
fendant, A learned of the defamatory remarks, and recovered substantial 
damages in a libel suit against the plaintiff. The latter then brought this 
action to be reimbursed for the loss sustained. Held, that the plaintiff was 
entitled to nominal damages only. Weld-Blundell v. Stephens, [1919] 1 K. B. 
520. 

In general, an agent negligent in the performance of his duty is liable to the 
principal for all damages proximately resulting from that negligence. Geisse v. 
Franklin, 56 Conn. 83, 13 Atl. 148; Gilson v. Collins, 66 Ill. 136. See 1 MECHEM, 
AGENCY, 2 ed., §§ 1275 e¢ seg. The difficulty in the present case is that the 
enforcing of this relational obligation would indemnify the principal for the 
consequences of his own wrong. Formerly, a tortfeasor could never recover 
indemnity. Merryweather v. Nixan, 8 T. R. 186. See 12 Harv. L. REv. 176. 
But to-day he may where the tort was unintentional. Navigation Company v. 


right of review in this court of the decree of the Supreme Judicial Court of Massa- 
chusetts was by writ of certiorari.” 

17 See notes 12, 13, supra. 

18 Forsyth v. Hammond, 166 U. S. 506; American Construction Co. v. Jacksonville, 
etc. Co., 148 U. S. 372; McClelland v. Carland, 217 U. S. 268; Lutcher, etc. Lumber Co. 
v. Knight, 217 U.S. 257. 

19 See notes 12, 13, supra. It is interesting to note that in no case in which the writ 
was granted had the validity of a state statute, or authority exercised under the state, 
been attacked and denied on the ground of repugnancy to the Constitution, treaties, 
or laws of the United States. It was thought that under the new legislation, decisions of 
reactionary state courts denying the constitutionality of modern legislation dealing with 
new economic problems would be corrected. 28 Harv. L. REv. 408. A reading and com- 
parison of State v. Williams, 189 N. Y. 131, with Muller v. Oregon, 208 U. S. 412, and of 
People v. Orange County Road Construction Co., 175 N. Y. 84, with Atkin v. Kansas, 
191 U. S. 207, convinces one that the advocates of the reform legislation had this in 
mind. As yet, however, no writs have issued in this class of case; but this is not sur- 
prising, considering the comparative youth of the amendments. 
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Compania Espafiola, 134 N. Y. 461, 31 N. E. 987; Adamson v. Jarvis, 4 Bing. 66. 
However, the rule of no indemnity or contribution still applies where the wrong 
is intentional or morally blameworthy. Boyer v. Bolender, 129 Pa. 324, 18 Atl. 
127; Davis v. Gelhaus, 44 Ohio St. 69, 4 N. E. 593. The finding that the plain- 
tiff was actuated by malice would therefore amply justify the court in refusing 
to allow a substantial recovery. But the award of nominal damages is open to 
criticism. Although the court implies a contractual duty of indemnification — 
a pure fiction — it overlooks the fact that such contracts, where the tort is a 
malicious libel, are illegal, and so unenforceable. Smith and Son v. Clinton, 
25 T. L. R. 34; Shackell v. Rosier, 2 Bing. N. Cas. 634; Arnold v. Clifford, 
2 Sumn. (U.S.) 238. The proper decision would seem to be simply judgment 
for the defendant. 


Bitts AND Notes — NEGOTIABLE INSTRUMENTS LAW — EFFECT ON THE 
Liitation oF Action. — The defendant drew a check on a local bank to the 
order of the plaintiff. Ten years later the plaintiff presented the check, was 
refused payment, and gave notice of dishonor to the defendant. Section 186 
of the Negotiable Instruments Law provides as follows: “A check must be 
presented for payment within a reasonable time after its issue or the drawer 
will be discharged from liability thereon to the extent of the loss caused by 
the delay.” The defendant relied on the Statute of Limitations. Held, that 
(Os ge cause of action was barred. Colwell v. Colwell, 179 Pac. 916 

re.). 

The rule that, in the case of a demand note, the Statute of Limitations 
begins to run after a reasonable time has elapsed, even though no demand has 
been made, has been applied to the presentment of a check. Scroggin v. 
McClelland, 37 Neb. 644, 56 N. W. 208. This seems sensible. However, 
many states have held that section 119 of the Negotiable Instruments Law, 
which provides five ways in which parties primarily liable may be discharged, 
abrogates the older common or statutory law that a surety is discharged by an 
extension of time given to the principal debtor. Union Trust Co. v. McGinty, 
212 Mass. 205, 98 N. E. 679; Richards v. Market Exchange Bank, 81 Ohio St. 348, 
go N. E. tooo. But in such a case the terms of the Negotiable Instruments 
Law and the previous rule of suretyship can be said to be inconsistent, whereas, 
in the principal case, the section in question and the Statute of Limitations can 
unquestionably stand together. Therefore those cases furnish no analogy. 
The exact point is new; but it seems properly decided. 


CARRIERS — STATE REGULATION — VALIDITY OF AN INCREASE IN RATE AL- 
LOWED WITHOUT A VALUATION OF CARRIER’S PRopERTY. — The New Jersey 
Board of Public Utilities Commissioners allowed certain trolley companies to 
increase their rates, basing its order on the advance in operating expenses due 
to an ascertained rise in prices without making any valuation of the companies’ 
property. Held, that it was proper to allow the increase. O’Brien v. Board of 
Public Utilities Commissioners, 106 Atl. 414 (N. J.). 

Administrative orders, of such judicial character as to require a hearing, are 
void if the hearing granted was inadequate or manifestly unfair. Chin Yow 
v. United States, 208 U.S. 8; Atchison, T. & S. F. Ry. Co. v. Spiller, 158 C. C. A. 
227. The same is true if the facts found do not as a matter of law support the 
order made. United States v. B. & O. S.W.R. R., 226 U.S. 14. See Interstate 
Commerce Commission v. Louisville & Nashville R. R., 227 U. S. 88, 91. In 
the principal case, if the original rate had been proved reasonable, then it would 
seem to follow that the new rate would also be reasonable if calculated by 
adding the increase due to a rise in operating expenses produced by unavoidable 
causes. See American Express Company v. Michigan, 177 U. S. 404, 408; 
The Five Per Cent Case, 32 I. C. C. 325. It would seem equally clear that 
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if evidence of the unreasonableness of the old rate had been excluded at the 
hearing, or had been introduced and had been disregarded, the order would be 
void as based upon an inadequate or unfair hearing. See Interstate Commerce 
Commission v. Louisville & Nashville R. R., supra. But in the principal case no 
evidence pro or con as to the reasonableness of the old rate was offered. See 13 
RATE RESEARCH, 261; P. U. R. 1919 A 204. Where an existing rate is attacked, 
the burden is on the complainant to establish that it is unreasonable. Louis- 
ville and Nashville Railroad v. United States, 238 U.S. 1; Louisville and Nashville 
Railroad v. Finn, 235 U.S. 601. By the same reasoning, it would seem that 
in the principal case the commission was justified in assuming the old rate to 
be reasonable and in ordering an increase on the basis of the rise in operating 


expenses. 


ConsTITUTIONAL LAW — PERSONAL RicutTs: Crvit, PoLiTICAL, AND RE- 
LiGious — POWER OF THE STATE TO LEGISLATE IN FEDERAL MATTERS. — A 
state statute provided that all male residents of the state between the ages of 
eighteen and fifty-five, not in the national army, should be usefully employed, 
and that “every such person who shall not be so employed shall be subject to 
be assigned by the said council [of defense] to such employment as the said 
council shall from time to time determine and at such compensation as the 
said council and employer shall agree to be reasonable and proper.” The 
statute made a refusal to work a misdemeanor. Held, that this — is con- 
stitutional. State v. McClure, 105 Atl. 712 (Del.). 

In time of peace, this statute would probably not be violative of the Thir- 
teenth Amendment, since one could exercise his volition in the choice of and 
change of his occupation, although there are very few decisions upon involun- 
tary servitude that are at all helpful. See Peonage Cases, 123 Fed. 671, 680; 
Bailey v. Alabama, 219 U.S. 219, 241. Although the question has never been 
decided, it is also probable that such a statute would not be held to deprive one 
of liberty without due process of law, nor deny to him the equal protection of 
the laws. See Felix Frankfurter, “Constitutional opinions of Justice Holmes,” 
29 Harv. L. Rev. 683. Whatever might be true in time of peace, such an 
enactment by Congress in time of war would undoubtedly be constitutional. 
U. S. Constitution, Art. I, § 8; Selective Draft Law Cases, 245 U. S. 366. See 
Charles M. Hough, “Law in War Time — 1917,” 31 Harv. L. REv. 692. The 
only other question is whether a state has power to pass such a statute in aid 
of the federal government. A state may exercise any power that is not taken 
from it expressly or by necessary implication. Halter v. Nebraska, 205 U. S. 
34. Thus, it has been held that a state may legislate against the use of the 
United States flag for advertising purposes. Halter v. Nebraska, supra. And 
a state may pass laws in aid of interstate commerce, an admittedly federal 
matter. Western Union Telegraph Co. v. James, 162 U.S. 650; Western Union 
Telegraph Co. v. Crovo, 220 U. S. 364. The statute under consideration seems 
therefore to have been properly upheld. 


CONSTITUTIONAL LAW — PRIVILEGES, IMMUNITIES, AND CLAss LEGISLA- 
TION — DENIAL TO ALIENS OF THE RIGHT TO MAINTAIN BILLIARD Rooms. — An 
ordinance of Cincinnati required persons maintaining pool and billiard rooms 
to be licensed, and provided that no license be granted to a person who was not 
a citizen of the United States. Held, that the ordinance is constitutional. 
State ex rel. Balli v. Carrell, auditor, 124 N. E. 129 (Ohio). 

Keeping public billiard rooms for hire is an occupation which the state may 
prohibit in the exercise of its police power. Murphy v. People of California, 
225 U.S. 623. A fortiori, the state may require persons engaged in that occu- 
pation to be licensed. Aliens may be excluded from privileges of citizens when, 
as a class, they are the persons from whom the evil sought to be corrected is 
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mainly to be feared. Patsone v. Pennsylvania, 232 U. S. 138. But, in view of 
recent events, undue ardor in restricting aliens may be expected and this ten- 
dency must be checked by the courts. Thus, a statute which prohibited the 
employment of aliens beyond a certain percentage of the total number of 
employees was properly declared unconstitutional. Truax v. Raich, 239 U. S. 
33. However, a state may refuse to grant liquor licenses to aliens. Trageser v. 
Gray, 73 Md. 250, 20 Atl. 905. Or peddlers’ licenses. Commonwealth v. Hana, 
195 Mass. 262, 81 N. E. 149. Contra, State v. Montgomery, 94 Maine, 192, 47 
Atl. 165. But not barbers’ licenses. Templar v. Board of Examiners, 131 Mich. 
254, 90 N. W. 1058. It seems proper, in the exercise of the police power, that 
the legislature primarily should decide whether there is sufficient reason to 
deny to aliens a given privilege. In the principal case, the restriction seems 
well within the discretion of the legislature. 


ConTRIBUTORY NEGLIGENCE — STATUTORY ACTIONS — NEGLIGENCE OF AN 
EMPLOYEE OF A PROHIBITED CLass. — A statute provided that no child under 
fourteen years of age should be employed to run an elevator. The plaintiff 
sues for injuries received while employed in violation of this statute. His in- 
juries were partly the result of his own negligence. Held, that the plaintiff 
recover. Karpeles v. Heine et al., 124 N. E. ro1 (N. Y.). 

Obviously, the decision is to be limited to cases where the plaintiff is one of 
a class which the violated statute intended to protect or benefit. Yet even in 
such cases the majority of the older decisions allowed the defense of contribu- 
tory negligence. Freeman v. Glens Falls Paper Mill Co., 70 Hun (N. Y.) 530; 
Lee v. Stirling Silk Mfg. Co., 115 N. Y. App. Div. 589, 101 N. Y. Supp. 78. But 
the modern tendency is in accord with the principal case. Strafford v. Re- 
public Iron and Steel Co., 238 Ill. 371, 87 N. E. 358; Lenahan v. Pittston Coal 
Mining Co., 218 Pa. 311, 67 Atl. 642. There is still, however, authority in 
support of the opposite view. See Berdos v. Tremont & Suffolk Mills, 209 Mass. 
489, 95 N. E. 876, 879. It is submitted that the confusion arises from the 
attempt to treat the liability incurred by the violation of the statute in these 
cases as based on negligence, whereas it is really an absolute liability. This 
view is not without support. See Lenahan v. Pittston Coal Mining Co., supra. 


CorPORATIONS — CoRPORATE STOCK — ATTACHMENT — REFUSAL TO IssuE 
CERTIFICATES OF Stock. — At a judicial sale under statutory provisions, the 
plaintiff bought shares of stock in a domestic corporation. The shares were 
owned by a nonresident, who at the time held the certificates outside of the 
jurisdiction. Thereupon the plaintiff demanded of the officers of the corpora- 
tion that they issue to him new certificates. On their refusal he sued for the 
value of the stock. Held, that no statute imposed any duty on the corpora- 
tion to transfer the stock upon its books. Harris v. Mid-Continent Life 
Ins. Co., 182 Pac. 85 (Okla.). 

Some courts hold, with the principal case, that stock is an intangible 
property right subject to attachment only at the situs of the corporation, 
and that the certificates are but evidence of ownership. Maertens v. Scott, 
33 R. I. 356, 80 Atl. 369; Barber v. Morgan, 84 Conn. 618, 80 Atl. 791. The 
court admits that the purchaser at the attachment sale became a stockholder. 
As such he was entitled to a certificate. Commercial Bank v. Kortright, 
22 Wend. (N. Y.) 348; Nat'l Bank v. Watsontown Bank, 105 U. S. 217; 
Rio Grande Catile Co. v. Burns, 82 Texas, 50, 17 S. W. 1043. Without it 
his right practically was nonmarketable. See t910 1 REV. Laws oF OKLA., 
§ 1237. Had the corporation issued the certificates to the plaintiff it would 
have incurred the risk of liability to a bona fide purchaser of the outstanding 
certificates. Nat'l Bank v. Stribling, 16 Okla. 41, 86 Pac. 512. See 2: CooK on 
CorporaTIons, 7 ed., § 489. The decision makes the assumption of this risk 
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unnecessary; but simultaneously it emasculates the statute which permitted the 
attachment of the stock. The difficulty in the principal case can be avoided 
by a statutory provision that only the certificates shall be attachable. See 
Unirorm TRANSFER OF Stock Act, § 13. Such provision is consonant with 
business custom which regards the certificate as the res. See Puget Sound 
Bank v. Matther, 60 Minn. 362, 363, 62 N. W. 396, 397. 


CORPORATIONS — PROMOTERS — CONTRACTS MADE FOR CORPORATION TO 
BE Formep. — Certain promoters of a corporation to be formed agreed, inter 
alia, that if the plaintiff would transfer his interest in some mine property 
to one of the promoters, as trustee for himself and his associates, to be by him 
transferred to the corporation when formed, the corporation would give the 
plaintiff a one fifth interest in the completed enterprise. The plaintiff brought 
this bill against the corporation and the promoters for specific performance of 
the contract. Held, that it be granted. Wallace v. Eclipse Pocahontas Coal 
Co. et al., 98 S. E. 293 (W. Va.). 

In England it is settled that a corporation cannot ratify or adopt a contract 
made by promoters in its behalf before incorporation. In re Northumberland 
Ave. Hotel Co., 33 Ch. D. 16; Natal Land Co. v. Pauline Colliery Syndicate, 
[1904] A. C. 120. The English rule is not without support in the United States. 
See Abbott v. Hapgood, 150 Mass. 248, 252, 22 N. E. 907, 908. But some Ameri- 
can jurisdictions allow ratification on such facts. Oakes v. Cattaraugus Water 
Co., 143 N. Y. 430, 38 N. E. 461; Kaeppler v. Redfield Creamery Co., 12 S. D. 
483, 81 N. W. 907. Other states rely on a doctrine of adoption. McArthur 
v. Times Printing Co., 48 Minn. 319. See Robbins v. Bangor Ry. Co., 100 Me. 
496, sor. Theoretically, the English rule seems correct. On the other hand, 
the result reached in the American cases is the desirable one. To reach this 
result without overthrowing fundamental principles of agency, several theories 
have been suggested. If there has been a novation effected between the cor- 
poration and the third party, all agree that the corporation is bound. Snow v. 
Thompson Oil Co., 59 Pa. St. 209. See Oldham v. Mt. Sterling Imp. Co., 103 
Ky. 529, 531. Another theory advanced is that the original contract may be 
regarded as a continuing offer which, if not withdrawn, may be accepted by 
the corporation. Pratt v. Oshkosh Match Co., 89 Wis. 406, 62 N. W. 84. See 
14 Harv. L. REv. 536. Neither of these suggestions help to support the de- 
cision in the principal case. The bill is brought for the enforcement of the 
agreement made with the promoters and not of any contract made by the 
corporation itself. 


CrimInAL LAw— CONCURRENT JURISDICTION OF STATE AND UNITED 
States —Sepit1on Act. — A New Jersey statute made it a crime to incite 
hostility against the United States (N. J. Laws, 1918, chap. 44, § 2). Held, 
statute is constitutional. State v. Tachin, 106 Atl. 145 (N. J.). 

In the absence of a federal statute on the subject, a state may enact that an 
offense primarily against the United States is an offense against the state as 
well. Halter v. Nebraska, 205 U. S. 34. A state and the United States may 
have concurrent jurisdiction over a crime against both sovereignties, where 
the crime is covered by a federal statute and the state statute does not interfere 
with its operation. State v. Holm, 139 Minn. 267, 166 N. W. 181; see 40 STAT. 
AT L. 219, chap. 75, § 1. Each sovereign punishes the offense against itself. 


CrmInAL LAw— ForMeR JEOPARDY — IDENTITY OF — The 
defendant was indicted for a homicide that was the result of violence in the per- 
petration of a robbery. He had been previously convicted of the robbery, and 
he set up this former conviction as a defense. Held, a valid defense. State v. 
Mowser, 106 Atl. 416 (N. J.). 
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It is generally said that to constitute double jeopardy the two offenses must 
be the same in law and fact. See Commonwealth v. Roby, 12 Pick. (Mass.) 
496, 504. But the decisions differ as to when such identity exists. That both 
offenses arose out of the same transaction is not enough. Morey v. Common- 
wealth, 108 Mass. 433; The King v. Barron, [1914] 2 K. B. 570. If on trial of the 
first indictment the accused could lawfully have been convicted of the offense 
charged in the second, or vice versa, by the English rule, followed in many 
American jurisdictions, there is double jeopardy. Spears v. People, 220 Ill. 72, 
77 N. E. 112; see Regina v. Gilmore, 15 Cox C. C85, 87; 2 East, PLEAS OF THE 
Crown, 522. Thus, it is clear that if one crime is included in the other, or, 
a fortiori, if they are different degrees of the same offense, prosecution for either 
will be a defense to the other. Grafton v. United States, 206 U.S. 333; Floyd v. 
State, 80 Ark. 94, 96S. W. 125. But if conviction for one of two offenses cannot 
be had under proof of the other, some states hold that there is not the requisite 
identity, even though the offenses arose out of the same transaction and have 
a common essential ingredient. State v. Rose, 89 Ohio St. 383, 106 N. E. 50; 
State v. Patterson, 66 Kan. 447, 71 Pac. 860. Other courts, however, under like 
circumstances, consider a common essential ingredient sufficient to cause 
jeopardy. State v. Cooper, 13 N. J. L. 361; Herera v. State, 35 Tex. App. 607, 
34S. W. 943. This view, followed’in the principal case, seems sound. See 20 
Harv. L. REV. 642. 


CrmInaL Law — STATUTORY OFFENSES — REQUIREMENT OF MENS REA 
FOR A CRIME BASED ON PossEssion. — A Mississippi statute provides that it 
shall be unlawful to possess liquor, and imposes a penalty of a fine or imprison- 
ment, or both (1918 Miss. Laws, c. 189, § 2). Liquor was found in the shop 
of the defendant. The jury found that the defendant did not own the liquor, 
and had no knowledge of the fact that it was in his shop. Held, the defendant 
should be acquitted. City of Jackson v. Gordon, 80 So. 785 (Miss.). 

For certain statutory offenses, such as violations of police regulations, in their 
nature mere torts against the state, to a conviction of which no moral obloquy 
attaches, mens rea may well be considered unnecessary. People v. Kibler, 106 
N. Y. 321, 12 N. E. 795; Commonwealth v. Weiss, 139 Pa. St. 247, 21 Atl. ro. 
But as to certain more serious offenses, particularly where the penalty is 
imprisonment, justice requires that the defendant be allowed all common-law 
defenses not expressly negatived by the legislators. Sherras v. De Rutzen, 
[1895] 1 Q. B. 918; State v. Brown, 188 Mo. App. 248, 175 S. W. 131; State v. 
Cox, 179 Pac. 575 (Ore.). The court in the principal case fails to note the 
distinction between these two classes of offenses but reaches the correct result 
by reading the word “knowingly” into the statute. The court intimates that 
the case might have been rested simply on the ground that one cannot pos- 
sess that of which he has no knowledge. But specific knowledge is not essential 
to possession if there is a general intent to control that in which the chattel is 
included. Ford v. State, 85 Md. 465, 37 Atl. 172. See South Staffordshire 
Water Co. v. Sharman, [1896] 2 Q. B. 44, 47; Hotmes, THE Common Law, 220. 
The principal case seems to indicate that the courts will be reluctant to hold a 
defendant guilty of any crime based on possession unless he has a more specific 
intent than is generally considered necessary to constitute possession for the 
purposes of civil rights and liabilities. 


DaMAGES — ExEMPLARY DAMAGES — LIABILITY OF A CORPORATION FOR 
PUNITIVE DAMAGES FOR THE TorT OF AN AGENT. — In an action for personal 
injuries alleged to have been sustained by the plaintiff as the result of having 
been shoved from the platform of one of the defendant’s:street cars by the 
defendant’s motorman, the court instructed the jury that if the acts of the 
motorman were done by him wilfully and without legal justification or excuse 
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or provocation, they might assess punitive damages against the defendant. 
The jury returned a verdict including punitive damages, and the defendant 
appealed from the judgment rendered thereon. Held, that the judgment be 
affirmed. Kennelly v. Kansas City Rys. Co., 214 S. W. 237 (Mo.). 
Theoretically, a rule allowing punitive damages in civil cases is objectionable, 
since the purpose of the civil law is to compensate for injury, not to punish the 
wrongdoer. See 1 SEpGwicK, DAMAGES, 9 ed., § 353; H. E. Willis, ‘“ Measure of 
Damages when Property is Wrongfully taken by a Private Individual,” 22 
Harv. L. Rev. 419, 420. But the doctrine is established by the weight of 
authority. Stalker v. Drake, 91 Kan. 142, 136 Pac. 912; Yazoo & M. V. R. Co. v. 
May, 104 Miss. 422, 61 So. 449. Contra, Longfellow v. Seattle, 76 Wash. 500, 
136 Pac. 855. Whatever may be said in favor of the rule in general, there can be 
no justification for allowing punitive damages against a principal who is liable 
only on respondeat superior. When the principal is a natural person, the weight 
of authority is to this effect. Gaertner v. Bues, 109 Wis. 165, 85 N. W. 388; 
Lake Shore Ry. Co. v. Prentice, 147 U.S. 101. Contra, Boyer v. Coxen, 92 Md. 
366, 48 Atl. 161. The result should be the same though the principal is a 
corporation. Peterson v. Middlesex Traction Co., 71 N. J. L. 296, 59 Atl. 456; 
Voves v. Great Northern Ry. Co., 26 N. D. 110, 143 N. W. 760. But the 
doctrine of the principal case, imposing punitive damages on a corporation 
principal liable only on respondeat superior, has support in decisions of other 
states. Goddard v. Grand Trunk Ry., 57 Me. 202; So. Express Co. v. Brown, 
67 Miss. 260, 7 So. 318. It is argued that otherwise a corporation would never 
be subject to punitive damages, since it can act only through agents. See 
Pullman Palace Car Co. v. Lawrence, 74 Miss. 782, 22 So. 53. But unless the 
corporation directed or ratified the misconduct, or was negligent in selecting 
its agents, it could not possibly be said to deserve punishment. The decisions 
therefore seem unsound, even in a state permitting punitive damages generally. 


Divorce CRUELTY — ABUSE BY MOTHER-IN-LAW. —A husband was finan- 
cially unable to furnish his bride with any other home than that belonging to ~ 
his widowed mother with whom he lived. He always treated his wife kindly, 
but his mother abused her severely. The wife returned to her parents and filed 
a petition for divorce on the ground of cruelty. Held, that the divorce be 
granted. Thompson v. Thompson, 171 N. W. 347 (Mich.). 

Where a husband acquiesces in the mistreatment of his wife by third persons, 
he is chargeable with their cruelty. Snyder v. Snyder, 98 Misc. 431, 162 N. Y. 
Supp. 607; Sayles v. Sayles, 103 Atl. 225 (R. [.). Or where he arbitrarily 
refuses to provide a home away from such persons. Dakin v. Dakin, 1 Neb. 

—Unof. 457, 95 N. W. 781; Hall v. Hall, 9 Ore. 452. The principal case extends 
the imputation of cruelty to a husband without fault. The wife was undoubt- 
edly justified in separating herself from the household where she was mis- 
treated. Marshak v. Marshak, 115 Ark. 51, 170 S. W. 567; Hall v. Hail, 69 
W. Va. 175, 71 S. E. 103. And the husband would be chargeable with deser- 
tion at the end of the statutory period if by his own fault he failed to provide 
a separate home. Curlett v. Curlett, 106 Ill. App. 81. But not if his inability 
continued without his fault. Skean v. Skean, 33 N. J. Eq. 148. In the prin- 
cipal case, the wife’s grievance narrows down to the non-culpable inability 
of the husband to furnish her a proper home. It would seem that the court 

should have gone no further than to decree legal separation, in the absence of 

a statute making nonsupport a ground for absolute divorce. 


EQUITABLE SERVITUDES — STATUTE OF FRAUDS — REPRESENTATION OF 
Future Conpuct As Basis or EstopPeL. — The defendant sold the plaintiff 
a lot near the ocean, retaining the intervening land, and orally promising to 
build nothing except a boardwalk upon it. The plaintiff, relying upon the 
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defendant’s promise, built a house. The defendant being about to sell the 
land in front of the plaintiff’s house, free of restrictions, the plaintiff sought an 
injunction. Held, injunction granted. Phillips v. West Rockaway Land Co., 
124 N. E. 87 (N. Y. Ct. of App.). 

It has been held that, because an equitable servitude is a property right, 
the servient land cannot be condemned without compensation to the dominant 
tenant. Flynnv.N.Y.W.& B. Ry. Co., 218 N. Y. 140, 112 N. E. 913. By the 
same reasoning, the better view is that equitable servitudes are within the 
Statute of Frauds. Wolfe v. Frost, 4 Sandf. Ch. (N. Y.) 72; Pitkin v. Long 
Island Ry. Co., 2 Barb. Ch. (N. Y.) 221; Rice v. Roberts, 24 Wis. 461. Contra, 
Hall v. Solomon, 61 Conn. 476, 23 Atl. 876. The court does not consider this 
question, apparently confusing the creation of equitable servitudes with the 
creation of quasi-easements, which do not come within the purpose of the 
Statute. For estoppel, upon which doctrine the court rests its decision, the rep- 
resentation must be as to an existing fact, not merely as to future action. 
Maddison v. Alderson, L. R. 8 A. C. 467; White v. Ashton, 51 N. Y. 280. The 
case seems erroneous in principle and inconsistent with two lines of decisions 
of the same court. 


EvipENCE — ApMISSIONS — ConpucTor’s REPORT oF ACCIDENTS. — To 
prove defendant’s negligence, the plaintiff introduced in evidence, over de- 
fendant’s objection, the report of the accident, submitted to the defendant by 
its conductor. Held, error, but not prejudicial. Bell v. Milwaukee Electric Ry. 
& Light Co., 172 N. W. 791 (Wis.). 

When the reports can be regarded as being obtained with a view to the par- 
ticular litigation, they are held to be privileged. Cossey & Wife v. London, 
Brighton & South Coast Railway Company, L. R. 5 C. P. 146. But this requisite, 
precedent to such privilege, is not present in the facts of the principal case. 
Mahoney v. National Widows Life Assurance Fund, Lid., L. R. 6 C. P. 252; 
Woolley v. North London Railway Company, L. R. 4 C. P. 602; In re Bradley, 
71 N. H. 54, 51 Atl. 264. However, such reports are plainly hearsay. Some 
courts have admitted an agent’s statements in evidence when the time and 
manner of their utterance bring them within the somewhat loosely defined 
doctrines of res gestae. Peto v. Hague, 5 Esp. 134; Keyser v. Chicago & G. T. 
Ry. Co., 66 Mich. 390, 33 N. W. 867. Conversely, courts have excluded them 
when they cannot be brought within those doctrines. Carroll v. East Tennessee, 
V.&G. Ry. Co., 82 Ga. 452, 10 S. E. 163. But, in the principal case, the report 
was prepared some time after the event and is clearly not part of the res gestae 
within the cases cited. An agent’s report is sometimes rejected on the theory that 
an agent’s statements cannot be a principal’s admissions. Atchison, T.& S. F. 
Ry. Co. v. Burks, 78 Kan. 515,96 Pac. 950. But the distinct weight of authority 
is against this view, and makes the criterion, whether the agent has acted within 
the scope of his authority. Meyer et al. v. Great Western Ins. Co., 104 Cal. 381, 
38 Pac. 82; Patterson v. United Artisans, 43 Ore. 333, 72 Pac. 1095; Hildebrand 
v. United Artisans, 50 Ore. 159, 91 Pac. 542. See 2 WIGMORE, EVIDENCE, 
§ 1078. Usually conductors are required to report to the company circum- 
stances of accidents. A fortiori, they are authorized to do so. And it should 
have no effect on the admissibility of the report as an admission that the 
conductor based it, in whole or in part, on what bystanders told him. 


FEDERAL CouRTS— JURISDICTION BASED ON NATURE OF SUBJECT MATTER— 
Review oF Decisions oF STATE Courts INVOLVING FEDERAL QUESTIONS, 
UNDER JupIcIAL CopE, § 237, AMENDED. — The procedure by which state court 
decisions involving a federal question may be reviewed by the United. States 
Supreme Court, and the jurisdiction of that court to review such decisions, has 
been changed by amendments to the Judicial Code, § 237, in 1914 and 1916. 
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That such changes have not yet been appreciated by the profession is evidenced 

by late decisions of the Supreme Court dismissing writs of error for want of juris- 

diction, with the remark that a writ of certiorari should have been requested. 
For a discussion of these cases, see NOTES, p. 102. 


ForEIGN CoRPORATIONS — WuatT ConstiTuTES Dornc Business WITHIN A 
State. — The defendant, a foreign railway corporation, had no property in 
Georgia but maintained a commercial agent there to solicit freight. He had no 
authority to make contracts. The plaintiff brought suit in Georgia for negli- 
gent injury that occurred in another state, and served the agent with process. 
aa i. the service was invalid. De Bow v. Vicksburg S.& P. Ry., 98 S. E. 
381 (Ga.). 

No valid personal judgment can be-rendered against a foreign corporation 
unless it is doing business within the state. St. Clair v. Cox, 106 U. S. 350; 
Goldey v. Morning News, 156 U.S. 518. What acts constitute doing business 
are matters of fact, and it is difficult to find any helpful general criterion. 
However, acts done by agents who have authority to bind the corporation are 
considered to be a transaction of business. Commercial Mutual Accident Co. v. 
Davis, 213 U.S. 245. And, conversely, acts done by agents who have no au- 
thority to bind the corporation in any way have been held not to constitute 
doing business. People’s Tobacco Co. v. American Tobacco Co., 246 U. S. 79. 
Cf. International Harvester Co. v. Kentucky, 234 U.S. 579. Thus, it has been 
frequently decided that a foreign railway, having no lines within the state, is 
not doing business therein merely by maintaining an agent to solicit shippers. 
Abraham Bros. v. Southern Ry. Co., 149 Ala. 547,'42 South. 837; Booz v. 
Texas & P. Ry., 250 Ill. 376, 95 N. E. 460; Green v. Chicago, B. & Q. Ry., 
205 U.S. 530. It should be noted, however, that there has been suggested a 
doctrine that, for acquiring jurisdiction over a foreign corporation that does 
not expressly consent to the jurisdiction, the cause of action must have 
arisen within the state and out of the business therein transacted. Simon 
v. Southern Ry. Co., 236 U. S. 115. See Old Wayne Life Association v. 
McDonough, 204 U.S. 8, 22. The principal case and mest of the cases holding 
that mere soliciting is not doing business could on their facts have been decided 
on this ground. There seems to be no good reason why soliciting is insufficient 
to give the state jurisdiction over causes of action arising within the state and 
out of the soliciting. Where this question was squarely presented, this view 
has been taken. Armstrong Co. v. New York Central & H.R. R. Co., 129 Minn. 
104, 151 N. W. 917. 


Injunctions — Acts RESTRAINED — SUITS IN FOREIGN JURISDICTION IN 
EvASION OF THE Domestic Law. — The defendant, a citizen of Indiana, 
brought an action of tort against the complainant, a fellow citizen, in Illinois. 
After the Statute of Limitations had run on the cause of action in Indiana, 
the complainant filed his bill to enjoin the Illinois suit on the ground that he 
would be deprived of the defense of the statute in Illinois. Held, that the 
action be enjoined. Culp v. Butler, 122 N. E. (Ind.) 684. 

For a discussion of the principles involved, see NOTES, p. 92. 


INSURANCE — RIGHTS OF BENEFICIARY — COMPLIANCE WITH CONDITIONS 
REGULATING CHANGE OF BENEFICIARY. — The beneficiary of a life certificate 
in a fraternal benefit association predeceased the insured. The latter took the 
certificate to the only representative of the association in the state and had 
him insert the name of a new beneficiary. A by-law of the association pro- 
vided that a change of beneficiary would not be effective until the old policy 
had been surrendered and the executive committee had given its approval. 
Neither the insured nor the agent knew of this by-law. The insured died, and his 
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next of kin and the new beneficiary both claim the proceeds of the certificate. 

The association paid the money into court. Held, that the new beneficiary is 

Neb) Adams v. Police & Firemen’s Insurance Association, 172 N. W. 755 
Neb.). 

The by-laws of a benevolent or mutual benefit association are, in the absence 
of any stipulation to the contrary, incorporated into the contract of insurance. 
Grand Lodge A. O. U. W. v. Edwards, 111 Maine, 359, 89 Atl. 147; Supreme 
Council American Legion of Honor v. Smith, 45 N. J. Eq. 466, 17 Atl. 770. 
See VANCE, INSURANCE, 190. The insured must therefore be charged with 
notice of their provisions. Accordingly, no question of the incidental powers 
of the agent to waive any requirement can arise. Quinlan v. Providence Wash- 
ington Insurance Co., 133 N. Y. 356, 31 N. E. 31. Contra, Lamberton v. Con- 
necticut Fire Insurance Co., 39 Minn. 129, 39 N. W. 76. See 13 Harv. L. REv. 
146; 15 Harv. L. REv. 575. In appointing new beneficiaries, the insured must 
comply substantially with the procedure indicated in the contract. Fink v. 
Fink, 171 N. Y. 616, 64 N. E. 506; Deal v. Deal, 87 S. C. 395, 69 S. E. 886. 
See 31 Harv. L. REv. 657. But equity has made an exception where the 
insured has done all in his power to change the beneficiary and dies before the 
change is completed. Supreme Conclave Royal Adelphia v. Capella, 41 Fed. 1; 
Hall v. Allen, 75 Miss. 175, 22 So. 4. See 2 Joyce, INSURANCE, 2 ed., §§ 740 
et seq. Since the rights of the beneficiary vest at the death of the insured, it 
would seem that this exception should not be made where there is non-perform- 
ance of an act declared by the contract to be a condition precedent to the 
change becoming effective. Modern Woodmen of America v. Headle, 88 Vt. 
37, 90 Atl. 893. See 26 Harv. L. Rev. 271. The association does not waive 
compliance with the by-laws by paying the money into court. Boyle v. Fiiz- 
gerald, 146 App. Div. 668, 131 N. Y. Supp. 469. Contra, Pleasants v. Loco- 
motive Engincers’ Mutual Life and Accident Insurance Ass’n, 70 W. Va. 380, 73 
S. E. 976. The correctness of the decision in the principal case, therefore, 
may well be doubted. 


INTERSTATE COMMERCE — CONTROL BY STATES — INABILITY OF STATES TO 
ContTroL INTRASTATE RATES UNDER FEDERAL CONTROL. — On the 16th of 
July, 1918, Congress authorized the President to take possession and assume 
control of telephone and telegraph systems. Under proclamation of the 
President the Postmaster General ordered an increase of rates. The State of 
South Dakota brought a bill to enjoin defendant from putting the order into 
effect. Held, that the bill be dismissed. Dakota Central Telephone Co. et al. v. 
South Dakota, U. S. Sup. Ct., No. 967, October Term, 1918. 

For a discussion of this case, see NOTES, p. 94. 


InToxIcaTING Liguors—SALES— CRIMINAL RESPONSIBILITY OF EMPLOYER 
For Acts oF EMpLtover. — A New Jersey statute made it unlawful to sell or 
permit to be sold certain liquors without a license. An illegal sale was made 
by an employee of the defendant. The lower court charged that the defendant 
was criminally responsible if he knew or reasonably should have known of the 
ep Held, the charge was erroneous. State v. Waxman, 107 Atl. 150 

Criminal liability for the acts of an agent differs radically from civil liability 
therefor. See George v. Gobey, 128 Mass. 289, 290; People v. Green, 22 Cal. 
App. 45, 50, 133 Pac. 334, 336. Usually express or implied authority or con- 
sent by the employer to an illegal sale by an employee is necessary for convic- 
tion of the former. Commonwealth v. Wachendorf, 141 Mass. 270, 4 N. E. 817; 
Beane v. State, 72 Ark. 368, 80 S. W. 573. Such authorization may be inferred 
from the circumstances. State v. Legendre, 89 Vt. 526, 96 Atl. 9. Under statutes 
expressly prohibiting the sale either by employer or employee, the former is 
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held liable regardless of knowledge or instructions. Noecker v. People, 9x Ill. 
~ 494; People v. Longwell, 120 Mich. 311, 79 N. W. 484. Where liability of the 
employer for the criminal acts of his employee is not imposed expressly, many 
courts have held that an illegal sale is prima facie evidence of authority. State 
v. Campbell, 180 Mo. App. 608, 163 S. W. 549; State v. Fagan, 1 Boyce (Del.) 
45, 74 Atl. 692. Other courts have held that the sale is conclusive proof of 
delegation of authority. State v. Gilmore, 80 Vt. 514, 68 Atl. 658; Olson v. 
State, 143 Wis. 413, 127 N. W. 975. Even following the interpretation which 
requires a guilty mind unless negatived by express words of the statute, it 
would seem that knowledge of an illegal sale by one’s agent should be sufficient 
for mens rea. Further, such knowledge would seem to make a prima facie case 
of authority. 


LANDLORD AND TENANT — TENANCIES FROM YEAR TO YEAR AND MONTH TO 
Monts — Date OF EXPIRATION OF CURRENT YEAR FOR TENANT HOLDING 
Over. — Land was leased for a year and a quarter at an annual rent payable 
quarterly. The lessee held over and the lessor accepted rent. The lessee 
gave notice to quit, six months before the anniversary of the date of expiration 
of the original lease, but less than six months before that of the commencement 

of the lease. Held, that the notice was effectual. Croft v. W. F. Blay, Lid. 
{1919] 1 Ch. 277. 

The earlier English cases held that the expiration of the current year for a 
tenant holding over coincides with the date of his original entry. Kelby v. 
Patterson, L. R. 9 C. P. 681; Roe v. Ward, 1 H. Bl. 97. In these two cases, 
however, the tenant’s original term was ended by the determination of his 
lessor’s title, and it was said that the new lessor had accepted the dates of the 
original term. It was in this way, probably, as well as through a general loose- 
ness of language, due to the fact that in most instances the anniversary of the 
commencement of the original term and that of its expiration are identical, 
that the rule came to be considered of general application. Berry v. Lindley, 3 


M. & G. 498; Doe v. Dobell, 1 Q. B. 806. For no clear reason this rule was 
never applied where the tenant assigned his term and the assignee held over. 
Doe v. Lines, 11 Q. B. 402. There can be no doubt of the correctness of the 
decision in the principal case, and it is to be hoped that it marks the end of the 
old rule, for which no defense can be made. The precise point does not appear 
to have been decided in the United States. 


MASTER AND SERVANT — Emptoyers’ Liapitity Acts — CONSTITUTIONAL 
Law — Liasiity witout Fautt. — The plaintiff, an employee of the de- 
fendant, while using due care, was injured by an accident in a mine without 
any negligence of the defendant. An Arizona statute provided for liability 
of employers “in all hazardous occupations” for death or injury of any employee 
due to conditions of such occupation in all cases in which the employee was not 
contributorily negligent. The plaintiff sued under this statute. Held, that 
he may recover. Arizona Copper Company v. Hammer, U.S. Sup. Ct., No. 20, 
October Term, 1918. 

For a discussion of this case see NOTES, p. 86. 


Pusiic SERVICE CoMPANIES — RATE REGULATION — RIGHT OF COMPANY 
to INCREASE RATES Frxep By ContTRACT — (FRANCHISE). — Complainant, 
a street railway company, found itself unable in the face of the abnormal rise 
in costs, and a sharp increase in its wage-scale caused by the federal govern- 
ment acting through the National War Labor Board, to earn a fair return on its 
investment at the rates fixed by an unexpired twenty-five year franchise under 
which it was operating. Having vainly sought the city’s consent to increased 
rates, it served notice that it surrendered the franchise, raised its rates, and 
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brought suit in the federal district court to enjoin enforcement of the franchise 
rates on the ground that they constituted a taking of its property without due 
process of law. Held, that the bill be dismissed. Columbus Railway, Power & 
Light Company v. City of Columbus, 249 U. S. 399 (1910). 

For a discussion of the principles involved, see Notes, p. 97. 


STATUTES — INTERPRETATION — EXCLUSIVENESS OF STATUTORY REMEDY. — 
A statute provided in substance that the municipalities of the state pay depend- 
ent families of soldiers and sailors a certain sum for each week of service. A 
failure to pay the money subjected the municipalities to a penalty recoverable 
by the injured claimant in an action on the case (1917 LAws OF MAINE, c. 276). 
The plaintiff, dependent wife of a service man, brought an action against the 
defendant town to recover the amount she would have received if the stipu- 
lated payments had all been made. Held, that she could not recover. Nash v. 
Inhabitants of Sorrento, 107 Atl. 32 (Me.). 

The general rule undoubtedly is that where a statute creates a new duty 
and expressly provides a remedy for its enforcement, such remedy is exclusive. 
Mairs v. B. and O. R. R. Co., 73 N. Y. App. Div. 265, 76 N. Y. Supp. 838; 
Brattleboro v. Wait, 44 Vt. 459. The rule is upheld even when the remedy is 
admittedly inadequate. Globe Newspaper Co. v. Walker, 210 U. S. 356; Ken- 
nedy v. Reames, 15 S.C. 548. The solution of any case involving a breach of 
statutory duty depends so largely upon the construction of the particular 
statute that any sweeping rule or formula is unwise. See Groves v. Wimborne, 
[1898] 2 Q. B. 402, 416. The providing of a criminal remedy should not be 
held to exclude a civil remedy when it is clear that the legislature in creating 
the new right intended to benefit the class to which the injured plaintiff be- 
longs. David v. Britannic Coal Co., [1909] 2 K. B. 146; Willy v. Mulledy, 78 
N. Y. 310. In effect, the decision leaves payment of a lump sum or a series 
of weekly payments optional with the towns, and sets a maximum recoverable | 
at law by dependents of service men. The holding may perhaps be justified 
on the theory that the legislature’s purpose was primarily to benefit the state 
as such, by relieving it temporarily of the burden of maintaining persons likely 
to become public charges. 


STATUTE OF FRAUDS — PART PERFORMANCE — PAROL AGREEMENT FOR 
CHANGE OF LOCATION OF EASEMENT. — The plaintiff had a prescriptive ease- 
ment of a ditch across the defendant’s land. The parties orally agreed to a 
change of location advantageous to the defendant. The old ditch was filled 
up and a new one constructed. The plaintiff sued to enjoin an obstruction of 
OM 4 ditch. Held, injunction granted. Babcock v. Gregg, 178 Pac. 284 

Mont.). 

The entire doctrine that part performance will sometimes take a case out of 
the Statute of Frauds may well be criticized. See Lord Blackburn, Maddison 
v. Alderson, L. R. 8 A. C. 467, 487. But the doctrine being well estab- 
lished, at least there should always be required acts of part performance 
which are unequivocally referable to an agreement concerning the land. Mc- 
Manus v. Cooke, 35 Ch. D. 681; Wiseman v. Lucksinger, 84 N. Y. 31. In addi- 
tion, the circumstances should be such that it is more equitable to go forward 
than to undo what has already been done. See Lord Selborne. Maddison v._ 
Alderson, L. R. 8 A. C. 467, 470. The principal case can be supported upon 
these grounds. Further, nonuser coupled with acts which clearly indicate an 
intention to abandon an easement effect a present extinguishment of it. King 
v. Murphy, 140 Mass. 254; Snell v. Levitt, 110 N. Y. 595. Therefore, having 
lost the old easement, the plaintiff here would be irreparably injured if he were" 
not protected in the enjoyment of the new one. The situation could be met by 
a decree enjoining the obstruction of the new easement unless the old one were 
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restored. There is strong authority that would go no further than this. Hamil- 

ton v. White, 5N. Y.9; Wright et al. v. Willis, 23 Ky. L. Rep. 565, 63 S. W. 991. 

Many jurisdictions would reach the result of the principal case on the doctrine 

that a parol license becomes irrevocable after money has been expended on 

improvements on the strength of it. Rerick v. Kern, 14 S. & R. (Pa.) 267; 
Ferguson v. Spencer, 127 Ind. 66. But the weight of authority is now opposed 

to this doctrine and rightly so. Crosdale v. Lanigan, 129 N. Y. 604; The St. 

Louis Nat. Stock Yards v. The Wiggins Ferry Co., 112 Ill. 384. 


TAXATION — PARTICULAR Forms oF TAXATION — INCOME Tax — WHETHER 
BusIness TRUSTS ARE TAXABLE AS ASSOCIATIONS UNDER THE FEDERAL IN- 
coME Tax Law. — The Income Tax Act of October 3, 1913, subjects to the 
normal tax the net income of “every corporation, joint-stock company or 
association, and every insurance company, organized in the United States, no 
matter how created or organized, not including partnerships” (38 STAT. 114). 
The plaintiffs, trustees of a Massachusetts business trust, seek to recover that 
portion of an income tax which was collected from them on the theory that the 
- trust constituted an association within this provision. Held, that such sum be 
refunded. Crocker et al. v. Malley, Collector of Internal Revenue, 249 U. S. 
223. 

Statutes levying taxes are to be strictly construed. Gould v. Gould, 245 U.S. 
151,153. Thedecision that neither the trustees nor the beneficiaries, nor both 
of them together, were an association within the meaning of such a statute 
seems right. Cf. Williams v. Milton, 215 Mass. 1, 102 N. E. 355. It is sub- 
mitted that the terms of the statute, in this respect, have not been broadened 
by the subsequent Income Tax Acts. See 39 STaT. 765, 40 STAT. 333; REVENUE 
Act oF FEs. 24, 1919, § 1. The United States Internal Revenue Regulations 
for 1918, however, expressly provide that the term “association” should in- 
clude these business trusts. See REGULATIONS 33, revised (T. D. 2690), Arts. 
57, 58. But it seems very doubtful whether the rules of an executive depart- 
ment can, in this way, reverse the judicial definition of a provision of a statute. 


Tort — LIABILITY WITHOUT INTENT OR NEGLIGENCE — OWNER OF AUTOMO- 
BILE. — The plaintiff leased rooms in the building in which the defendant 
kept his automobile. As the defendant’s chauffeur was starting the motor, 
without any negligence on his part, gasoline in the carburetor caught fire. But 
due to the negligence of the chauffeur the fire was allowed to spread and con- 
sumed the plaintiff’s property. Held, that the defendant was liable. Musgrove 
v. Pandelis, [1919] 2 K. B. 43. 

A number of American courts have stated that an automobile is not a dan- 
gerous instrumentality imposing absolute liability on the owner. See Steffen 
v. McNaughten, 142 Wis. 49, 52, 124 N. W. 1016, 1017; Jones v. Hoge, 47 
Wash. 663, 665, 92 Pac. 433, 434. But in these cases it is the negligent opera- 
ticn of the machine, not its mere existence, which is a menace, so that the doc- 
trine of Rylands v. Fletcher is not squarely involved. See Rylands v. Fletcher, 
L. R. 3 H. L. 330. In the principal case an automobile is said to be an agency 
dangerous per se within the rule in Rylands v. Fletcher. This seems doubtful 
on principle. Under particular circumstances the storage inside a garage of 
gasoline and of automobiles containing gasoline has been enjoined as a nuisance. 
O’Hara v. Nelson, 71 N. J. Eq. 161, 63 Atl. 836 and 842. But this is far from a 
decision that an individual automobile is an instrument inherently dangerous. 
Although the decision might have been rested on another ground, the case is 
at least one more manifestation of a noticeable vitality of the Rylands v. 
Fletcher doctrine in England. Cf. Charing Cross Co. v. London Hydraulic 
— Co., [1914] 3 K. B. 772; Greenock Corp. v. Caledonian Ry. Co., [1917] 

. C. 556. 
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WITNESSES — COMPELLING TESTIMONY — REFUSAL OF A WITNESS TO TES- 
TIFY ON THE GROUND THAT A STATUTE IS UNCONSTITUTIONAL. — A federal 
grand jury was investigating alleged violations of certain federal statutes. 
When witnesses refused to testify before it on the ground that the statutes 
were unconstitutional, presentment was made to the District Court, which, 
after a hearing on the merits, ordered the witnesses to answer the grand jury’s 
questions. On refusal, witnesses were adjudged guilty of contempt of court 
and remanded. They then sued out writs of habeas corpus. Held, the writs 
were properly dismissed. Blair v. United States, U.S. Sup. Ct. No. 763, Octo- 
ber Term, 1918. 

Witnesses who refuse to give material testimony before judicial bodies are 
guilty of contempt. In re Grunow, 84 N. J. L. 235, 85 Atl. ro11. Since, how- 
ever, it is doubtful whether the administration of justice would thereby be ex- 
pedited, witnesses need not give testimony tending to degrade them unless it 
is material to the issue. Walters v. Seattle, R. & So. R. R., 48 Wash. 233, 93 
Pac. 419. Nor need a witness disclose trade secrets unless justice to the litigants 
renders disclosure necessary. Herreshoff v. Knietsch, 127 Fed. 492. Voters 
who are witnesses are not allowed to tell how they voted at political elections 
even if willing to do so, because the state gains more from the concealment of 
such facts than it would from their disclosure. Commonwealth v. Barry, 98 
Ky. 394, 33 S. W. 400. For the same reason a party was not allowed to main- 
tain an action which required a public officer to disclose military secrets. Totten 
v. United States, 92 U.S. 105. The decision in the principal case seems sound, 
since the witnesses claimed neither an excuse nor a justification. They were 
not, moreover, as witnesses, proper persons to attack the constitutionality of 
the statutes, not being the parties whose interests the statutes affected. Mason 
v. Rollins, 2 Biss. (U.S. C. C.) 99; Wilkinson v. Board of Children’ Guardians of 
Marion County, 158 Ind. 1, 62 N. E. 481. 


WITNESSES — PRIVILEGE AGAINST SELF-INCRIMINATION — Duty oF Court 
TO Instruct WITNESS CONCERNING PRIVILEGE. — In a prosecution for adul- 
tery, the court received as substantive evidence certain self-incriminating 
testimony previously given by the accused as a non-party witness in a divorce 
proceeding against his paramour. The court, in the divorce proceeding, did 
not instruct the witness as to his privilege. Neither did the witness assert this 
right at any time. Held, that the testimony was improperly admitted against 
the accused. People v. Maloy, 170 N. W. 690 (Mich.). 

It has always been deemed proper for the court, in its discretion, to caution 
a witness that he is not bound to answer questions where his answers would 
tend to criminate him. State v. Dangelo, 166 N. W. 587 (Iowa); Dunn v. 
State, 99 Ga. 211, 25 S. E. 448; Emery v. State, 101 Wis. 627, 78 N. W. 145. 
In some jurisdictions, it has been held to be the duty of the court to instruct 
the witness as to his right, when he was manifestly uninformed. Ivy v. State, 
84 Miss. 264, 36 So. 265; Bowen v. State, 47 Texas Cr. R. 137, 82 S. W. 520; 
United States v. Bell, 81 Fed. 830, 853. But a majority of the more recent 
decisions hold that the court is not required to inform the witness. Hanson v. 
Village of Adrian, 126 Minn. 298, 148 N. W. 276; Brown v. State, 108 Miss. 478, 
66 So. 975; Commonwealth v. Shaw, 4 Cush. (Mass.) 594. It would seem that 
the matter ought to be left to the discretion of the trial court. See 4 WIGMORE, 
EVIDENCE, § 2269. The mere fact that the court did not give such warning 
should not render the testimony inadmissible. The testimony was not in- 
voluntary merely because it was given under oath. Burnett v. State, 87 Ga. 
622, 13 S. E. 552. See also People v. McMahon, 15 N. Y. 384, 390; People v. 
Mitchell, 94 Cal. 550, 555, 29 Pac. 1106, 1107; People v. Gallagher, 75 Mich. 512, 
525, 42 N. W. 1063, 1067. As a practical matter, witnesses generally know 
their privilege. There seems to be no good reason for treating this privilege 
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differently from other privileges of a witness, which must be asserted to be 
claimed. The technical rule adopted by the Michigan court, excluding this 
evidence unless the witness was instructed as to his privilege by the court, 
seems undesirable. 


WITNESSES — PRIVILEGED COMMUNICATIONS — ATTORNEY AND CLIENT — 
WHERE THEY ARE Co-TRUSTEES. — The plaintiff filed a bill against the trus- 
tees named in a will, claiming to be the cestui que trust of a secret trust, and 
praying discovery of certain documents. The defendants refused to produce 
them on the ground that they were confidential communications between one 
of the trustees as solicitor and his co-trustees as clients. The documents re- 
lated to trust matters but were not made in contemplation of the present action. 
Held, that they were privileged. In re Whitworth, [1919] 1 Ch. 320. 

A trustee cannot, as against his cestui, claim privilege for communications 
to an attorney in regard to trust matters, unless they are written in respect to 
the present litigation. Devaynes v. Robinson, 20 Beav. 42; Talbot v. Marshfield, 
2 Dr. & Sm. 549. This is so because the cestui has an equitable right in the 
documents. A mere claim to be a cestui, however, is not sufficient to defeat 
the privilege. Wynne v. Humbertson, 27 Beav. 421. The prime requisite of 
this privilege in any case is that the communication be incidental to the rela- 
tion of attorney and client. Turner’s Appeal, 72 Conn. 305, 44 Atl. 310. 
Turner v. Turner, 123 Ga. 5, 50S. E. 969. That there was also the relation of 
co-trustees between the same persons should not preclude the existence of this 
requisite. In England a solicitor-trustee cannot charge the estate compensa- 
tion for professional services, unless they were rendered in a judicial proceeding. 
Bainbrigge v. Blair, 8 Beav. 588; Lincoln v. Windsor, 9 Hare, 158. Hence in 
the principal case, since compensation was charged, the co-trustees must have 
consulted the solicitor-trustee as a solicitor, not as a trustee. Thus the general 
principles governing this privilege were properly applied. 


WITNESSES — PRIVILEGED COMMUNICATIONS — CHILD DELINQUENT AND 
JUVENILE Court JupGE. — A twelve-year-old boy confessed in strict confidence 
his part in the murder of his father to the juvenile court judge of his district. 
Thereupon delinquency proceedings were instituted against him. At the trial 
of the boy’s mother for the murder he testified in her favor. To impeach this 
testimony the judge was asked to divulge the boy’s confession. Though notified 
that the boy had consented to his testifying he refused; was ordered by the 
court to do so; again refused; and was adjudged in contempt of court, and fined. 
Held,that the judgment be affirmed. Lindsey v. People, 181 Pac. (Colo.) 531 (1919). 

For a discussion of this case, see. NOTES, p. 88. 
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THE BARONIAL OPPOSITION TO Epwarp II. A Study in Administrative History. 
By James Conway Davies, Emmanuel College, Cambridge. Cambridge: 
The University Press. 1918. pp. x, 644. 


“What the study of English medizval history wants, if it is to be kept up as a 
living thing,” declares Professor Tout, “is a more technical and detailed cata- 
loguing and systematising of the dry facts. It is only when the spade-work of 
history has been done that we may hope to come to any authoritative general- 
isations.” No part of English history has suffered more for the lack of this 
indispensable “spade-work” than the fourteenth century, and no one has made 
a more promising beginning of such work than Professor Tout himself in his 
“Place of Edward II in English History.” 
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For a long time it has been apparent that Stubbs’s account of this century, 
masterly though it is, is inadequate. The rapid growth of parliamentary 
institutions after the reign of Henry III drew his attention away from the 
administrative development which he had treated with greater fullness for the 
period preceding, and we have had no adequate account of England’s adminis- 
trative history in the all-important fourteenth century, such, for example, as 
Viollet gives us for France in his “Histoire des Institutions Politiques et 
Administratives de la France.” 

A beginning has happily now been made in the supplying of this defect by 
such books as Harcourt’s “His Grace the Steward,” and by these works of 
Professor Tout and Mr. Davies on the administration under Edward II, which, 
it may be hoped, will be followed up by similar studies for the equally impor- 
tant half century of Edward III’s reign. Mr. Davies’s volume is an attempt to 
do for the reign of Edward II much the same as is done in Mr. Tout’s earlier 
work, but ina more minute and exhaustive way, the result of a more extensive 
examination of the official records, both printed and unprinted; and if its 
completeness as a “technical and detailed cataloguing and systematising of 
the dry facts” be a test, its success is unquestionable: the result is a book 
which no serious student of English legal and institutional history will safely 
dare ignore, but one that none but the most serious is likely to read through. 

The author has given us the fullest account we have of the English adminis- 
trative system at a critical period in the struggle between royal rights and ba- 
ronial claims which marks the first stage in the growth of that control over the 
exercise of the powers of the Crown summarized by our phrase “the limited 
monarchy.” The gradual evolution of the means of securing this control is 
one of the most significant things in English history as a whole, and Edward II’s 
reign is no insignificant part of it. As usual in this development, the baronial 
opposition was actuated by temporary and practical motives; but in this case 
the barons attempted almost for the first time to justify their action by an 
appeal to a principle that we may term constitutional — the distinction be- 
tween the King and the Crown, what Mr. Davies calls “the doctrine of cap- 
acities,” a principle second to none in importance in the development of 
English constitutionalism. Mr. Davies unduly belittles the importance of his 
own work and evinces a remarkable ignorance of the later history of England 
in his assertion that this important doctrine “was . . . to have no future in 
English history or political theories.” 

But the famous attempt of the Lords Ordainers to control the Crown, 
though it must be considered an important precedent for future development, 
was in itself a practical failure, and the bulk of Mr. Davies’s book consists in a 
successful attempt to explain this failure. In a word, the failure was due to the 
fact, then a practical actuality, now become only a legal fiction, that the 
King was the sole executor of the law. The enforcement of law, even the 
authentication and publication of a statute of Parliament, was not only solely 
his as a matter of law: in the time of Edward II all these things remained sub- 
ject to his personal control as a matter of fact. This immense power the baro- 
nial opposition was utterly unable to wrest from the King, try as the barons 
would, and herein lies the explanation of their failure. 

To make it clear, a full description of the existing executive organs and their 
methods is necessary, and Mr. Davies satisfactorily supplies it. The chief 
factor in the King’s success against all the baronial onslaughts is his ability 
personally to control the administration of his Household, and at the same time 
to make the Household a part of the actual administration of the State. When 
his control of the Exchequer and the Chancery was successfully disputed, he 
took refuge in the Chamber and the Wardrobe, through which he continued to 
exercise his personal will over the public funds and the administration of the 
government, and from this refuge no assaults of the barons were yet strong 
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enough to dislodge him. Through his use of the privy seal, of the signet, of the 
secret seal, and even of informal instructions or oral commands, he was able 
not merely to secure fulfilment of his personal will in competition with the 
more formal documents under the great seal which had passed out of his power 
with the assertion of baronial control over the Exchequer and the Chancery: 
he was strong enough by the same means even to invalidate the acts of these 
great departments of government. The King was still too powerful to be 
reduced to the abstraction we call the Crown. Edward for the time was 
successful in his challenge of “the doctrine of capacities.” 

The elucidation of these things leads Mr. Davies to treat of many things of 
the greatest importance to the legal historian. His study of this period strength- 
ens the impression, more vividly felt, alas! by historians than by lawyers as a 
rule, that the definition of the jurisdiction of the several courts was in this 
general period by no means so exact as it is often represented, and that the 
organization of the courts was much more fluid. The King’s frequent personal 
interference with the processes of the courts, which is here proved, is also likely 
to surprise a reader of the older histories of our law. 

There is not much of a controversial nature in Mr. Davies’s book. The 
author is usually content to illustrate and amplify views that have already been 
pretty generally accepted on slighter evidence. But where he does occasionally 
touch a controverted point his reasons are usually convincing. His fuller 
examination of the unprinted records somewhat dulls the edge of Stubbs’s 
dictum that Edward II was “the first King since the Conquest who was not a 
man of business.” In these disputed questions Mr. Davies usually follows the - 
safe lead of Professor Tout, notably in his rejection of the theory of a struggle 
for power between the Exchequer and the Chancery which he characterizes as 
“an imaginary feud’; but in one case he presents cogent arguments for an 
independent view on a subject of considerable importance for the constitutional 
lawyer and historian. An enactment by a Parliament at York in 1322 has been 
supposed to be the first formal declaration that no statute is binding unless 
assented to by King, Lords, and Commons, and hence a landmark in the history> 
of the House of Commons. In 1913 Mr. G. T. Lapsley cast doubt upon this by 
insisting that the famous enactment concerned only such matters as affect the 
framework of government with which the ordinances of 1311 had dealt, thus 
incidentally inferring what is of far greater constitutional consequence — the 
existence of the idea of a “constitutional law” as early as the fourteenth 
century. This theory has been accepted by Professor Tout, but Mr. Davies 
has given convincing reasons for its complete rejection. In Mr. Davies’s 
judgment this provision refers to the jus regni as a whole. ‘What touches all 
should be approved by all.” The real distinction drawn is not between “con- 
stitutional”’ matters and ordinary law, but between the jus coronae and the 
jus regni. The former is beyond the reach of Parliament entirely; for the latter, 
the assent of King, Lords, and Commons is necessary. It is not a difference 
between ordinary and “constitutional” enactment; it is a distinction between 
the law of the Crown and the Law of the Realm. For the long history of 
fundamental law this is of great importance. C. H. McItwain. 


Equity, AN ANALYSIS OF MopDERN Equity PROBLEMS DESIGNED PRIMARILY 
FOR STUDENTS. By George L. Clark, S. T. D., Professor of Law in Uni- 
versity of Missouri. Columbia, Mo.: E. W. Stephens Publishing Com- 
pany. 1919. pp. 639+52. 

There is a real need for short textbooks on important branches of the law. 

We cannot reasonably expect more than one exhaustive treatise on a subject 
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like equity in a generation. Few men could give the time to collecting every 
point and every case which would be necessary to produce a work rivaling 
that of Story or Pomeroy. Nevertheless, it is well that the conclusions of 
these men and their editors should be continually tested by writers with diverse 
points of view. This may be done in an intensive study of some topic in the 
field, like trusts or specific performance, or by a survey of the whole subject 
of equity, which aims to present its nature and main principles, face and solve 
its baffling problems, and send its readers away better equipped to handle the 
mass of citations which will be found elsewhere, either in the digests and en- 
cyclopedias, or in the many-volumed treatises just mentioned. Such a short 
study can devote some of the time and space saved from the mechanical gath- 
ering of decisions from every state to extended theoretical discussion of prob- 
lems. It can afford to omit cases, if it does not omit principles. It need not 
provide an extended list of citations for the verification of its statements if 
their accuracy is painstakingly insured. On the other hand, unless a book of 
this sort is true to fact and sound in theory, it is especially liable to mislead, 
since it furnishes no storehouse of cases by which the reader can check it up. 

Professor Clark has endeavored to give us a survey of the field of equity in 
one volume. After an introduction on the history of equity, its nature and 
maxims, he takes up in turn specific performance of contracts, specific repara- 
tion and prevention of torts, prevention of crimes and criminal proceedings, 
trusts, reformation of instruments, rescission, bills guia timet and to remove 
cloud on title, interpleader, bills of peace, and certain miscellaneous topics. 
The text contains much more than the succession of abstracts of cases too often 
found in legal writing. Most of the leading cases included in Ames’s books on 
Equity and Trusts are considered, and the student who is obliged to prepare 
himself in equity outside a law school could profitably use this work of Professor 
Clark’s in connection with the Ames case books, reading the law review articles 
cited in the footnotes for further training. 

It may be questioned, however, whether the student who is already familiar 
with the leading cases in equity and accustomed to turn them inside out in the 
classroom will find much here to supplement his knowledge. The book does 
not grapple with many of the real difficulties of the subject. No question 
is more important in equity than the nature of an equitable interest — is it a 
property right or merely a right im personam, a chose in action against the 
trustee or other holder of the legal title? Mr. Clark takes the first view (§ 280), 
but devotes to the problem only a page, in which he relies chiefly on secondary 
sources, citing only one case and not mentioning on this point the important 
decision, In re Nisbett and Potts’ Contract. The power of equity to award 
damages where no equitable relief is given receives little attention, with no 
citation of Milkman v. Ordway, and similar decisions. Perhaps the greatest 
difficulty in equitable jurisdiction over torts is presented by nuisances and 
other torts which benefit the public at the expense of private individuals. The 
discussion of this question (§ 215) makes no distinction of the cases where the 
defendant is a public service company, so that the refusal of equity to enjoin 
may be regarded as merely leaving the plaintiff to an informal condemnation 
through an action for damages. The two sections (§§ 432, 433) on privity in 
bills of interpleader do little to clear up this perplexing topic. Rescission for 
unilateral mistake is briefly treated, and no mention made of the numerous 
cases recently decided where a contractor puts in a low bid because of his mis- 
take in adding the items.’ Indeed, there is a serious neglect of recent cases; e. g., 
under equitable servitudes nothing is said of two very important developments.‘ 


1 [1906] 1 Ch. 386. 

2 106 Mass. 232 (1870). See 1 Ames Cas. Eq. 571, note; 16 Cot. L. REv. 326. 

3 See 30 Harv. L. REV. 637. 

4 See “Effect of Changed Conditions upon Equitable Servitudes,” 31 Harv. L. REv. 
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Inaccuracies of statement occasionally appear. For example, in the section 
on the English courts before Equity (§ 3), it is said that “the habit grew up of 
deciding according to the decisions of previous cases,” although Maitland gives 
strong reason for believing that the judges of the fourteenth century cited cases 
but rarely. The common-law right of free speech is said (§ 239) to go back 
to the privilege of being “free from injunctions in the publication of political 
libels.” The censorship and political prosecutions are usually stated as the 
reason for insistence on this right. No instance of an attempted injunction is 
cited, or known to the reviewer, unless the isolated proceeding of Chief Justice 
Scroggs be meant.® 

The dangers of a concise textbook may be indicated by a brief examination 
of the discussion of waste. Professor Clark states (§ 184) that by the early 
common law only tenants in dower and curtesy were liable for waste. In a 
footnote he admits that Kirchwey has challenged this passage of Coke’s, 
which has been a mine of historical material for so many judges deciding waste 
cases and which has only one fault, — it isn’t so. Coke was proved wrong by 
the existence of several common-law actions for waste against life tenants in 
Bracton’s notebooks.” In the same section it is said that an action on the case 
was allowed to any one whose estate was injured by acts of waste, on the 
authority of Williams’ Saunders. It is very doubtful whether the remainder- 
man in fee subject to an intervening life estate could bring such an action; * and 
for even an immediate remainderman for life or years no decision is cited by 
Sergeant Williams,? although the cases on which he probably relied have since 
been found. Professor Clark mentions that equity will give relief in these 
cases (§ 185), without explaining why its concurrent jurisdiction was exercised 
in the total absence of any remedy at law. Much more could be said of the 
factors which govern relief against ameliorating waste that alters the premises," 
and of the influence of length of term upon equitable relief.” It is stated that 
equity has protected a wife’s inchoate dower, on the authority of a case 
denying protection.“ 

The most interesting problem in waste is the attitude of equity toward, 
tenants without impeachment of waste, and other persons whom it forbids 
to use the land unreasonably although the law court gives them complete 
immunity. Professor Clark says that.‘“the real basis of the doctrine is the 
public and social interest in the economic and beneficial use of the land.” 
Professor Clark gives no arguments for the acceptance of this explanation, 
which, though given in an early case,!* has been rejected by Lord Nottingham 1” 


786, commenting upon Riverbank Improvement Co. v. Chadwick, 228 Mass. 243 
(1917); and “Equitable Servitudes in Chattels,” 32 Harv. L. REv. 278, commenting 
on recent United States Supreme Court cases as to restrictions upon the use and 
resale of chattels. In § 106 Professor Clark discusses Murphy »v. Christian, 38 App. 
Div. 430, without citing the later modifying decision, Straus v. American, 193 N. Y. 


5 SeLDEN SocreTy YEAR-BOOK SERIES, Vol. III p. x. 
6 8 How. St. Tr. 198. 
7 2 PoLLock AND MarrTLanp, History oF ENGLisH Law, 2 ed., 9. 
8 y Ames Ea. Cas. 467, note. 
® 2 Wms. Saund. 252, a; see 1 Ames Ea. Cas. 468, note. 
ae eremy v. Lowgar, Cro. Eliz. 461*; Cudlip v. Rundell, 4 Mod. 9; Hicks v. Downling, 
I . 13. 
1 §§ 183, 185. No citation of Melms v. Pabst, 104 Wis. 7 (1899). 
2 No mention is made of Kingston v. Lehigh, 236 Pa. St. 350 (1912). 
3 § 185, note 2. 
14 However, Professor Clark cites 28 Harv. L. Rev. 615, which mentions one case 
giving relief. 
15 § 188. 
16 Bishop of Winchester’s Case, 1 Rolle Ab. 380 (I, 3). 
17 “He who hath a power to commit waste may sometimes be restrained from the 
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and Lord Hardwicke.'* Equity does not ordinarily protect public and social 
interests, but private interests, usually in property. It will enjoin public 
nuisances, it is true, but only at the suit of the Attorney-General. Care for the 
economic and beneficial use of the land does not lead equity to prevent the 
utmost destruction by a tenant in fee simple,!* and if it be said that no indi- 
vidual has a standing to complain against him, this argument cannot apply to 
a tenant in tail, who is equally free to commit waste without limit to the 
injury of succeeding remaindermen as well as the public welfare. It can hardly 
be contended that the public is not affected by waste by a jointress in tail,” 
but must be protected against the destructiveness of a tenant in tail after 
possibility of issue extinct.7 Any such distinction must rest on the nature of 
the ownership of the waster, and not on economic welfare. There is no more 
social and economic interest behind the relief for equitable waste than that for 
legal waste or trespass or libel or most other torts, where society finds it ad- 
vantageous to protect individuals from unjustified harm. In both equitable 
and legal waste the defendant has injured the corpus of the plaintiff’s real estate, 
but in equitable waste the cause of action may be cut off by a justification 
(privilege or defense), due to the nature of the defendant’s tenancy. The law 
court interpreted this defense as complete, but equity having regard to the 
settlor’s reasonable intention and the duration of the tenancy construed it 
as extending only to reasonable use. Obviously, the equitable side of the 
dispute is right, but the divergence between the two courts cannot be explained 
‘economically. 

In spite of such shortcomings the book is a distinct step forward in equity 
textbooks. It is not a digest; 1t deals with principles, and it should do much to 
bring the conclusions of scholars to the attention of the courts. In particular, 
the numerous references to law review articles are very valuable. It should be 
helpful to practitioners in suggesting new views of equitable principles, and to 
students who have not been trained in case-system schools in presenting to 


Z. C., JR. 


them many of the most significant decisions. 


Tue LEAGUE OF NATIONS: THE PRINCIPLE AND THE PRACTICE. Edited by 
Stephen P. Duggan. Boston: Atlantic Monthly Press. 1919. pp. xv, 357. 


This volume consists of a collection of essays, by sixteen contributors, on 
various topics of major interest in relation to a league of nations. The editor, 
Professor Duggan, one of the moving spirits of the League of Free Nations 
Association, has accomplished the purpose of eliciting a dispassionate discus- 
sion of some of the most pressing international problems of the day. Whether 
he has obtained substantial support for the particular Covenant now under 
examination by the world is more problematical. The essays were prepared 


exercise of that power, when it tends only to a private damage.” Skelton v. Skelton, 
2 Swans. 170, 172. 

18 “The question does not concern the interest of the public, unless it had been in 
the case of the King’s forests and chases; for this is merely a private interest between 
the parties.” Perrot v. Perrot, 3 Atk. 94, 95. 

19 Clark, § 186. 

2 Skelton 9. Skelton, 2 Swans. 170, incorrectly cited for the opposite conclusion by 
Professor Clark in § 187, note. 

1 Williams v, Day, 2 Cas. in Ch. 32. 

#® The Michigan cases cited by * Clark in § 188 hold that the testator in- 
tended an estate without impeachment of waste, as defendant’s counsel contended, 
and give equitable relief accordingly. His probable intention to give complete im- 
munity is not disregarded on any economic grounds, but i is at most erroneously con- 
strued not to exist. 
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immediately after the first draft of the Covenant and before the publication of 
the Treaty of Peace. Inasmuch as many provisions of the Treaty are difficult 
to dissociate from the Covenant, probably more trenchant comments would 
have been obtained by a slight postponement in preparation. 

The book, like ancient Gaul, is divided into three parts. Part I, entitled the 
“History, Philosophy, and Organization of a League of Nations,” contains 
eight chapters of miscellaneous content, including a general introduction by the 
Editor, the historical background of ‘“‘ the” League, international coéperation 
during the war, essentials of a league for peace, the national state, organization 
and operation of “the” League, limitation of armaments, and administrative 
unions. Part II assembles six chapters under the generic head, “International 
Coéperation as Applied to Concrete Problems,” and includes discussions of 
national self-determination and the problems of small nations, economic 
internationalism, the problem of backward areas and colonies, control of in- 
ternational waterways and railways, labor in the peace treaty, and freedom of 
the seas. Part III consists of two chapters on American policy, — the policy 
of diplomatic isolation, and the Monroe Doctrine in relation to the League. 

Differences of approach, training, credulity, or opinion probably account for 
a considerable variety of conclusion among the collaborators as to the efficacy 
of a league or this league in settling those problems which now so often lead to 
war. The Holy Alliance being regarded as a precedent, advocates of the 
League seek to distinguish the Alliance from the League (p. 33), whereas the 
more skeptical point out their essential similarity (p. 65). The editor (p. 7) 
believes that the increased recognition of the principle of nationality as applied 
at Paris makes war less likely; other contributors point out (pp. 36, 85, 161) 
that the spirit of separatism is at variance with the political development of the 
world, which has been directed toward federation. Some find encouragement in 
the proposals for disarmament; others are doubtful of their fulfillment. Some 
regard the mandatory system for severed colonies as a source of hope; others 
see in it a thin disguise for annexation. 

Not all the chapters in the book have equal merit. The ablest, in the re- 
viewer’s opinion, is that of Prof. John Bassett Moore, on ‘Some Essentials of a 
League for Peace.” He makes it clear that the Holy Alliance was also a league 
of nations, with the same professed objects as the proposed ieague. The reader 
will be interested in comparing the preambles of the two documents. The 
inquiry, “Are you in favor of a league of nations?” Mr. Moore regards as 
quite as sensible as the question, “Are you in favor of ‘alliance’ or ‘contract’ 
or ‘correspondence’,?” and he shows that the phrase “league of nations” bears 
no relation either to the preservation of peace or the observance of law. The 
desirability of a “league” depends upon “the object in view and the character 
of the engagement by which it is sought to be attained.” The centralization 
of legislative, judicial, and executive powers in a small executive body he re- 
gards as dangerous. He observes that while “preponderant force will end a 
war,” it cannot be relied upon to insure peace; that the “‘balance of power” 
is a natural measure of self-preservation; that the responsibility for war is 
most difficult to determine. His conclusions are usually fortified by convincing 
illustrations from history. For the cultivation of a mental attitude that will 
think first of amicable processes rather than of war “‘it will be necessary to rid 
the mind of exaggerated but old and widely prevalent notions as to the func- 
tions and mission of the state, of superstitions as to ‘trial by battle,’ of the 
conceptions that underlie the law of conquest, and of the delusion that one’s 
own motives are“always higher, purer, and more disinterested than those of 
other persons, to say nothing of the passion for uniformity that denies the 
right to be different” (p. 81). 

The great difficulty in accepting the Covenant as a harbinger of peace is the 
fact that previous covenants with the same benevolent objects have proven 
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dismal failures, and the fact that international economic conditions in the 
modern world promote competition and rivalry rather than peace. The com- 
petition for the control or monopolization of raw materials, such as oil, or of 
particular trade-routes and markets, exercises far greater influence on inter- 
national relations than do particular forms of government. The causes of war, 
as several contributors point out, are hardly studied or affected by the Covenant 
and are left to operate in all their virility. Having fermented to the point of 
belligerency, the League then proposes to effect a peaceable settlement. The 
method having consistently failed heretofore in the larger political issues, we 
shall await with interest the discovery and production of those new factors 
which are now to make it a success. The difficulty in the solution of the 
problem seems to lie in the fact that the struggles for power and for peace cannot 
long run consistently parallel. For us Americans this Covenant has a special 
significance. The problem it raises may be reduced to a simple yet vital issue, 
and is nothing less than this: Shall we resume our independence or shall we 
intrust the conduct of our foreign affairs to another Power? 

The book is remarkably free from those emotional invocations which in the 
popular discussion of the league of nations have consumed so much intellectual 
energy. The chapter on the development of the American policy of diplomatic 
isolation is noteworthy. The chapter on “labor” bears little relevancy to the 
subject of the book. .The more recent social and industrial movements in 
Europe and elsewhere are not discussed at all. The Covenant itself is considered 
only incidentally in its bearing on the various topics discussed; many of its 
most intricate, obscure, or nebulous provisions, which have received critical 
analysis in recent months, are not considered. The relation of the Covenant 
to the Treaty, as already observed, is hardly mentioned. For these reasons 
the title of the book may seem rather misleading, although that hardly detracts 
from the importance of the work. Appendices reprinting past proposals for a 
league of nations, beginning with that of the Abbé Saint-Pierre (1713) and 
bibliographical notes to the various chapters, add measurably to the value of a 
book which must be considered a serious contribution to the literature of the 
subject. 

EpwIN M. BorcHarp. 


JupictaL CoNTROL OVER LEGISLATURES AS TO CONSTITUTIONAL QUESTIONS. 
By Jackson H. Ralston. Washington: Law Reporter Printing Company. 
1919. pp. 80. 

It is important to notice how this pamphlet happened to be written. 

The American Federation of Labor, at an annual convention held in 1918, 
passed the following resolution: 

“Whereas, The sole right to make or unmake laws is vested in legislative 
bodies or the direct vote of the people by the Constitution of the United States; 
and 

“Whereas, The preservation of this right is essential if we are to remain a 
self-governing people; and 

“Whereas, Courts of the United States without constitutional authority or 
legislative sanction have assumed the power to invade the prerogatives of the 
legislative branch by unmaking and rendering invalid laws enacted by the 
people or their legislative representatives, the exercise of this power setting 
aside on many occasions the desires and aspirations of the people as expressed 
through legislation, even when such measures had the approval of the majority 
of the people, their legislative representatives, and the President of the United 
States, an action which would be impossible in any other democratically 
governed nation; therefore, be it 
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“Resolved, That the Executive Council be and is hereby instructed to have 
a study made of the successive steps which have been taken by our Federal and 
Supreme Courts, through which, without constitutional authority, and in 
opposition to the action of the Constitutional Convention, they laid hold on 
power which they now exercise; that the results of such study be prepared in 
pamphlet form and distributed to the affiliated organizations and given such 
other form of publicity as may be deemed advisable; and that legal counsel be 
consulted with, so that an adequate measure may be prepared and introduced 
to Congress, which will prevent any invasion of the rights and prerogatives of 
the legislative branch of our government by the judiciary.” 

The American Federation of Labor is understood to have millions of members; 
and in such a large number there must be many who will wonder in what words 
of the Constitution of the United States the author of that resolution found a 
provision for the making or unmaking of laws by a “direct vote of the people.” 
However, after the convention adopted the resolution, preambles and all, the 
Executive Council, even though some of its members may have doubted the 
opinions of the draftsman as regards constitutional matters, had no choice. 
Thus it has happened that a lawyer was employed to prepare a pamphlet which, 
if one paraphrases the resolution in such way as to visualize its real meaning, 
is intended to show that when the framers and ratifiers of the Constitution 
said “All legislative Powers herein granted shall be vested in a Congress,” 
they meant to add “and so shall be all other legislative Powers,” and to show 
also that when the framers and ratifiers of the Constitution said “This Con- 
stitution, and the Laws of the United States which shall be made in Pursuance 
thereof; and all Treaties made, or which shall be made, under the Authority of 
the United States, shall be the supreme Law of the Land; and the Judges in 
every State shall be bound thereby, any Thing in the Constitution or Laws of 
any State to the Contrary notwithstanding,” they meant to add “and the 
Laws of the United States which shall be made in conflict with the Con- 
stitution of the United States shall also be the supreme Law of the Land, any 
Thing in the Constitution of the United States to the Contrary notwithstand- 
ing;”’ and that when the framers and ratifiers of the Constitution of the United 
States said “No Bill of Attainder or ex post facto Law shall be passed,” and 
laid on Congress other limitations too numerous to quote in this place, and 
also when the Amendments said “Congress shall make no law respecting an 
establishment of religion, or prohibiting the free exercise thereof; or abridging 
the freedom of speech, or of the press; or the right of the people peaceably to 
assemble, and to petition the Government for a redress of grievances,” and 
“The right of the people to be secure in their persons, houses, papers, and 
effects, against unreasonable searches and seizures, shall not be violated,” 
and “No person shall be held to answer for a capital, or otherwise infamous 
crime, unless on a presentment or indictment of a Grand Jury,” and “In all 
criminal prosecutions the accused shall enjoy the right to a speedy and public 
trial, by an impartial jury,” and “The powers not delegated to the United 
States by the Constitution, nor prohibited by it to the States, are reserved to 
the States respectively or to the people,” it was meant to add, in each instance, 
and in all other instances of limitations upon congressional power, words to the 
following effect: “but nevertheless all acts of Congress in conflict with this 
limitation of congressional power shall be deemed valid by the courts” — and 
all this notwithstanding the constitutional provision that “The Senators and 
Representatives above mentioned, and the members of the several State 
Legislatures, and all executive and judicial Officers, both of the United States 
and of the several States, shall be bound by Oath or Affirmation, to support 
this Constitution.” 

- To prepare a pamphlet in compliance with those instructions would seem to 
be a laborious undertaking; but the pamphlet was prepared, and here it is. 
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Though it is necessarily classed as an argument rather than as an example of 
scientific investigation, it is well worth examination, for it is made with moder- 
ation and fairness and is accompanied with useful lists of instances in which 
federal or state statutes and municipal ordinances have been disregarded by 
the Supreme Court of the United States. There are adequate extracts from 
many of the writers who are habitually quoted against the judicial refusal to 
enforce as between litigants legislative acts conflicting with the limitations 
placed upon legislative power by the Constitution; and the possessor of this 
pamphlet is probably relieved from the need of examining those earlier writers. 
The pamphlet itself is distinctly more moderate in tone than the quotations. 
Its fairness is indicated by the care with which the author points out (pp. 47-49) 
that what was said by Gibson, J., in Eakin v. Raub, 12 S. & R. 330, 344 (1825), 
was a dissent and was eventually repudiated by Gibson himself, and also by the 
admission (pp. 36-38) that the Supreme Court of the United States is guilty of 
no usurpation when it disregards invalid legislation of states, and finally by 
the recognition that for the supposed impropriety of disregarding invalid 
legislation by Congress a remedy cannot be found in judicial recall or in recall 
of judicial decisions or in an act of Congress forbidding judges to treat legisla- 
tion as unconstitutional (pp. 58-61). Yet notwithstanding its fairness of tone 
the pamphlet loyally does its best to uphold the views expressed in the resolu- 
tion to which it owes its origin. Thus it happens that here can be found in 
small compass a useful exposition of that side. If any one cares to have what 
may be termed a non-partisan presentation of the history and reason and 
limits of the judicial function as regards unconstitutionality, there is no better 
course, even at this late day, than to study carefully Prof. James Bradley 
Thayer’s “The Origin and Scope of the American Doctrine of Constitutional 
Law,” which appeared in 1893 and is accessible both in 7 HARvARD Law 
REVIEW, 129, and in “Thayer’s Legal Essays,” 1. E. W. 


SELECT CASES BEFORE THE KING’s COUNCIL, 1243-1482. Edited for the Selden 
Society by I. S. Leadam and J. F. Baldwin. Cambridge: Harvard Uni- 
versity Press. 1918. pp. cxvii, 156. 


Volume 36 of the Selden Society’s publications, for the year 1918, is printed 
and published in America by the Harvard University Press. The work was 
begun by Mr. Leadam and carried part way before his lamented death in 1913; 
and it was completed by Professor Baldwin of Vassar, whose treatise on the 
King’s Council made him an excellent substitute for the difficult work. 

There is an Introduction in which the nature, jurisdiction, and procedure of 
the King’s Council is discussed in a scholarly manner. The development of the 
Court of Chancery from the Council is traced, and the gradual development 
of the Chancellor’s power, from the president of a branch of the Council to the 
sole judge of the flourishing court, is made clear and convincing. The intro- 
duction will be a help to all students of the history of English equity. 

More than half of the introduction is concerned with notes, principally 
historical, on the “Cases” printed later; and the cases themselves are also en- 
lightened by short notes to the text. In fact, the interest in the work is very 
little legal, very much historical; nor is the history legal history — at least, if 
the reviewer is right in feeling that the history of legal institutions is not the 
history of law, though it is its indispensable tool. If we admit that any law is 
to be learned from administrative tribunals like the early King’s Council, we 
are also obliged to confess that it is not from such fragmentary records as are 
left here. These tribunals, apart from the regular courts, were unsuccessful 
experiments in social order and social justice; equity itself was of no account 
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in the progress of society until it became a real law court. But, forgetting that 
law is not to be found in this well-edited volume, we must credit it with being 
scholarly, careful, thorough, and interesting; and by throwing light upon the 
age and its institutions it is very useful to the historian, even the legal his- 
torian. 


INTRODUCTION TO THE LAW OF REAL PRopERTY— RIGHTS IN LAND. Being 
Volume II of Cases on the Law of Property, American Case-Book Series. 
By Harry A. Bigelow. St. Paul: West Publishing Company. 1919. pp. 
ix, 88; xviii, 741. 


This book represents Volume II of the Cases on the Law of Property of the 
American Case-Book Series. It comprises two parts: first, an introduction to 
the law of real property of eighty-eight pages. This portion consists largely of 
a textbook on the elementary principles of the older law of real property down 
to the eighteenth century, concerning the Feudal System, Estates, Non-Posses- 
sory Interests in Land, Joint Ownership, Disseisin, Uses and Trusts. Not over 
half a dozen cases are printed and few cited. The aim is to state simply, and 
in as clear language as possible, these old doctrines for assimilation by a be- 
ginner. Professor Bigelow has done this partly in his own language and partly 
in that of the leading text writers. We have nothing but good to say of this 
task. The author’s own work compares most favorably with that of his dis- 
tinguished predecessors from whom he quotes. 

The second and by far the greater portion of the collection consists of about 
750 pages of cases on rights in land, including Rights incidental to Possession, 
such as Air, Land, Waters, etc.; Rights in Land of Another, Profits, Ease- 
ments, Licenses; Covenants running with Land at Law and to some extent in 
Equity; Rents, Waste, and Public Rights. The editor states that he has yielded 
to the traditional method of dealing with these topics in the first year of a 
student’s law course instead of inserting between the matter covered by his -, 
Introduction and his second part Professor Aigler’s collection numbered IIT in 
the same Series on Titles. And so he has presented the collection in a shape 
available for beginners. At the same time, without being dogmatic, he suggests 
the propriety of setting the first-year man to work on the making of deeds, on 
leases and surrenders, and on adverse possession, before easements, covenants, 
and writs. 

We confess our preference for the traditional method and are glad that 
Professor Bigelow has adapted his case-book to it. We are impressed with the 
importance of the beginner’s studying the rights in land, such as support of 
land by land, air, water, surface and uuderground, and public rights in streams 
and highways, in the same year that he is considering the general principles of 
liability and of torts. If his teacher in torts informs him that all liability is 
based on fault and that Fletcher v. Rylands is an excrescence, he should be able 
to compare this with doctrines in the Property class-room. And the subject of 
Easements would seem, as the editor has grouped it, to be closely associated 
with natural rights in land. We must admit, however, that the preference is 


not so apparent in the important subject of covenants running with the land. 
J. W.. 


PRESENT PROBLEMS IN ForeIGn Poticy. By David Jayne Hill. New York: 
D. Appleton and Company. 1919. pp. xiii, 361. 


As the title indicates, this is not a law book. It isa series of papers addressed 
to the general public. There is, however, at least one paper appealing peculiarly 
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to lawyers. That is the one entitled “The Treaty-Making Power under the 
Constitution of the United States.” : 

Throughout the volume the author shows an opinion that the proposed 
covenant for a League of Nations in some respects goes too far, and in others 
not far enough. 

The line of thought to the effect that the covenant does not go far enough is 
expressed in the following extract from the preface: “The proper task of the 
Entente of Free Nations formed in the prosecution of the Great War is not, 
therefore, to create a mere organ of power but an institution of justice. Such 
an institution cannot be established by a League of Nations, unless as an organ- 
ization it makes law and not power the chief object of its existence. If it dedi- 
cates its energies frankly to the perfection of International Law, it may indeed 
rise to the height of world leadership; but, because all sovereign states are equal 
before the law, it cannot long subsist merely as a ‘League,’ which is essentially a 
group of Powers within the general Society of States. What is required is the 
union, not the division, of that Society.” 

On the other hand, in the paper on “The Treaty-Making Power under the 
Constitution of the United States” the author presents an argument tending to 
show that the treaty-making power in the Constitution as it now stands does 
not authorize the United States by treaty to enter into a league with even the 
limited functions described by the proposed covenant. 

Yet there is no inconsistency between the two views, for the end suggested 
in the preface could be secured through an amendment to the meee 

E. W. 


A History OF SUFFRAGE IN THE UNITED States. By Kirk H. Porter. Chicago: 


The University of Chicago Press. 1918. pp. xi, 260. 


Mr. Porter has endeavored to give a compact presentation of the develop- 
ment of suffrage in the United States since the Revolution, a presentation as 
much of background as of fact. There is nothing in American literature to 
compare with Dicey’s study of the interrelation of law and opinion in England 
during the nineteenth century, and any attempt to show the complex nature of 
the banks through which a single stream of legislation works its way deserves 
attention. It would be difficult to find a subject better adapted for this treat- 
ment than the vicissitudes of the franchise. 

During the Revolution and in the years immediately following it, Mr. Porter 
shows, statesmen found no difficulty in holding that the natural right to partici- 
pate in the functions of government became discoverable only with the ac- 
quisition of a certain amount of riches. Yet by 1857 not one state determined 
the voting eligibility of its citizens by their possessions, and only six states made 
taxpayinga qualification. Although the element fighting for the franchise always 
made use of the principles enunciated in the Declaration of Independence in 
their struggle, Mr. Porter stresses the fact that the democratization of the vote 
was, in large part, either the direct or indirect result of actual democratic con- 
ditions. New classes in the population created new problems, problems whose 
aspect varied with the locality in which they arose: while in the West the wel- 
come to the foreigner was so hearty that several states gave aliens the vote, in 
the East the Know-Nothing Party sprang into existence in his shadow. 

With the Fifteenth Amendment Mr. Porter sees passion triumphant, and with 
the subsequent measures of the Southern states which he groups under the suc- 
cinct caption, “ Disfranchising the Negro,” he sees the reassertion of the principle 
of expediency which, throughout, he has endeavored to make the dominating 
if subconscious test of the extension of the franchise. The last chapter is a 
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consideration of some of the ideas and emotions represented in the contest 
over woman suffrage. 

The book is framed with a good sense of proportion, and, for the most 
part, succeeds in giving the atmosphere in which suffrage legislation was 
shaped as well as the history of the legislation itself. It might perhaps have 
added to the background of the study had there been an indication of the con- 
temporaneous suffrage history of other countries, especially of England. A 
much more serious defect, however, is the method in which Mr. Porter reviews 
decisions of the federal courts in his chapter on Disfranchising the Negro. The 
reasoning of the judges is not always adequately presented; the exact point 
decided is occasionally not made clear; and (p. 200) the court is accused of a 
disinclination to investigate the merits of a case because it affirmed the sus- 
taining of a demurrer where unlawful exclusion from the polls was claimed and 
the petition failed to allege that the plaintiff had one of the electoral qualifica- 
tions required by the state constitution. 
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(Continued on page xvi) 
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